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LEGAL NATURE

- LEGAL DOCUMENT

- constitutional character

- protects rights of everyone in the Union
- primary law

EU LAW (type)

- Primary law: EU TREATIES + CHARTER + GENERAL PP OF EU

LAW
- Secondary law: Decisions + Regulations + Directives..
- National law: Constitutions + Laws + Administrative decisions..
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2 SOURCES OF HUMAN RIGHTS IN THE UNION

1) the (unwritten) general principles of law;
2) the Charter.

=» 2 Both constitute EU PRIMARY LAW

“General principles of Union law” to refer to the unwritten court-made general principles
inherent in the rule of law that can be invoked before courts as grounds for legal review.

This source of law includes:
- the principle of legal certainty
- the principle of legitimate expectations

- the principle of proportionality.



Training of Lawyers on EU
Law relating to Asylum
and Immigration 3

EU CHARTER

- Human rights: political, social and economic rights - common EU values
- 50 entitlements + 4 general provisions

- Modern and Living instrument that can be adapted to circumstances.

- Add protection at the level of the EU.

All EU legislation and all national law implementing EU law have to be in
compliance with EU charter.

2 characteristics:

-  SUPREMACY, the charter overrules national law
- DIRECT EFFECT, it can be directly invoked at national level and even sometimes
between private parties.
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CONTENTS: 7 CHAPTERS

1. dignity: protecting life and integrity, contains prohibition of trafficking in human b
(novelty); Article 2: right to life; Article 4: prohibition of torture and ill treatment;

2. freedoms: classical civil rights (+ new feature such as the asylum right);

3. equality: gives protection to specific groups (e.g. provision of discrimination; provisions
on children's rights, rights on elderly person or disability);

4. solidarity: social economical rights (modern and new);

5. citizens’ rights: participation in the administrative, and political system of the EU (just
have these rights in the EU charter not in another human rights catalogue)

6. justice:

- Article 4 — fairness before courts and any kind of legal proceedings and transnational level
HR.

- Article 47 - Right to an effective remedy and to a fair trial- add value: it's not only for civil
and criminal proceedings but also for any sort of procedure including administrative, such as
asylum.
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CONTENTS -4 GENERAL PROVISIONS

7.1. Scope
« for the EU: the charter always applies

* MS: only applies when implementing EU law

- What does it mean? According to the CJ case law: when Member States are acting
applying EU law (for example EU secondary law)

7.2. Limitation of charter rights: not for absolute rights (right to life, prohibition of torture..),
must be provided by law, in respect of the essence of the right and in line with the principle
of proportionality.
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CONTENTS -4 GENERAL PROVISIONS

7.3. interpretation of the meaning and scope of the charter provisions there is a
relation with the ECHR:

Article 52 establishes the meaning at scope of those rights should be the same as those
laid down by the ECHR. EU law could provide a more extensive protection.

Concrete example in asylum and migration

Article 6 ECHR doesn't apply for this area of law. | remind you the scope of Article 6- the
right to a fair trial- the access to a court and right to defence, this right only applies for civil
and criminal proceedings in the ECHR. In case of a violation related with procedures,
access to procedure, access to legal assistance or legal aid, the right to an effective
remedy, etc.. if you are under the scope of the ECHR you must apply article 13 in
conjunction with another right of the ECHR (ART 3 or ART 4 protocol 4...), but you cannot
invoke Atrticle 6.
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CONTENTS

concrete example in asylum and migration:

With the charter, the scope of application is extended, as you can use article 47 per se, for
any kind of proceeding, including asylum and immigration proceedings, you don't need to
use it in conjunction with any other right of the charter.

Union law may provide for more extensive protection: the right to asylum enshrined into
article 18 is recognised in the charter but it's not enshrined in the ECHR. You have an
extensive ECtHR case law but it is not a right explicitly included in the convention.

Relation with the ECHR: see Al Chodor



Possible conflict with national FRs
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ARTICLE 52. 4
Constitutional traditions common to the Member States: those rights shall be

interpreted in harmony with those traditions.

National courts can apply the Charter

Effect of the Charter within national law does not depend on the constitutional
law of MS

National courts are obliged to interpret national measures in conformity with the
Charter

National measures can be reviewed in the light of the Charter

Where the Charter provisions are sufficiently precise and unconditional, they can
have a direct effect - This implies that national norms conflicting with the
Charter are rendered inapplicable.
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« The direct effect allows individuals to invoke the Charter In
proceedings before national courts. The direct effect of the Charter
can also lead to the creation of rights that are not available in
national law.

Ex: duty to provide suspensive effect: the Abdida case
concerned Belgian asylum law and is an example of Article 47 of the
Charter (right to an effective remedy and to a fair trial).
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Check if the Charter applies to your asylum case (under provision
51), article 18 applies? Is it an implementation of secondary EU Law
iInto national law in your case? (CEAS Directives, Dublin Ill, Return
Directive, etc). When national authorities or administration are
Implementing the CEAS directives this fall into article 18, so if there
IS a violation of any rights contained in those instruments, the charter
applies.

2 kinds of legal pathways:

- claim the right before national court - preliminary ruling - CJEU
- European Commission - infringement procedure - CJEU
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Relevant cases:

M.M. case

Laub case (Right to a good administration)
Joined cases of N.S. and M.E

MA and others










































Reception conditions

Article 3 of the Convention requires that receiving States provide accommodation and
decent material conditions to these asylum-seekers who are impoverished and wholly
dependent on State support (M.S.S. v. Belgium and Greece, 2011)

There may be State responsibility when a person who depends totally on the support of
the State is in a situation of serious precariousness incompatible with human dignity.

Increased migratory flows do not exempt the State from its obligations

Increased Rule 39 Interim measures regarding homelessness of asylum seekers (Msallem
and 147 Others v. Belgium, 2022, Camara v. Belgium, 2022)



Detention

the measure can only be justified on two grounds: to prevent unauthorised
entry onto the national territory or for the purpose of expulsion

detention must be carried out in good faith

(R.M. and others vs Polonia, 2023)



Implementation of ECtHR judgments

§ Binding force of ECtHR judgments (Art. 46 ECHR)
§ States have legal obligation to take
- individual measures (ceasing breach, providing reparation)

- general measures ( ensuring non-repetition)



Committee of Ministers
watchdog of the execution process

- Entrusted with the supervision (Art. 46 ECHR)
- Composed of representatives of 46 member states

- Meets 4 times a year in special DH-Meetings to
discuss pending cases

- Assisted by the Department for the Execution of
ECtHR Judgments



Who Is part of the process ?

Defendant state (Action Plan, Action Report)

Injured party

Also NGOs, NHRIs & 10s (cf. Rule 9 )

Opportunity for UNHCR and its partner NGOs to make
communications



https://rm.coe.int/16806eebf0

The execution of A.C. and Others v. Spain

@ N\
L
% r -—w -
fed Questioress servations l

Currently under supervision According to the judgement, Communications under Rule Recent Supreme Court
by the Committee of no remedy with an automatic 9 by CEAR and UNHCR decision interpreting EU law
Ministers, classified as suspensive effect in the on effective remedy
enhanced procedure Spanish legal framework

{)UNHCR

S e UN Refugee Agency



SPANISH CONTEXT

Mixed Flows:
different rights, different
needs but...

= All Human Rights holders

= Balance between different
interests : border management
and control, and international
protection and humanitarian
assistance

() UNHCR

=<= The UN Refugee Agency
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Sea and land arrivals in Spain 2024
(as of 2 June 2024)
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SPAIN: UNHCR Field presence January 2021
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Legal Framework

International Treaties
v" 1951 UN Refugee Convention and its Protocol of 1967

v"International Human Rights Law (in particular the
Convention Against Torture)

Council of Europe
v' European Convention of Human Rights

EU Law
v' EU Charter of Fundamental Rights

v' Schengen Borders Code

v EU acquis on asylum: the EU has been
working towards a Common European Asylum System
(CEAS) (to harmonise national asylum systems and
ensure that all asylum-seekers in the EU are treated
under similar conditions)

National legislations
v" In Spain Migration legislation and

HANDBOOK

Handbook on European
law relating to asylum,
borders and immigration

Edition 2020

UNHCR

e UN Refugee Agency
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Making an application for international
protection in Spain

* The applicant may file the international protection claim in
the following places:
(i) Entry points at

(i) Within the territory of Spain at OARs (Spanish Asylum Office), in
some of the foreigners offices of the autonomous communities, or at

-> Document issued at Police Stations:

Ny T
=—==" The UN Refugee Agency



Procedimiento de Asilo (Ley 12/2009)

RCA - AN’ | (2 meses)

RCA-JC | (2 meses)

(Admisibilidad+Procedimiento Manifiestamente (Recursos)
acg.-’erado) in,fr:rndadi:s i
| Denegacién '_’|" .1h—’| Denegacién
Frontera (4 dias) (2 dias) (2 dias) Reposicio .‘ (1 mes)
CIE _’| Inadmisién '_’|Reexamen1 Inadmisidn
Art.21 (4 dias) (2dias) ) (2 dias)
Admisién Admisién

(4 dias)

Audiencia al ACNUR

Territorio
Art. 20
(30 dias) v

Inadmisién

Reposicién |(1 mes)

(Procedimiento de admisibilidad)

(6 meses
desde la
solicitud)

(3 meses
desde la
solicitud)

(Recursos)

1 s . ..
Reexamen = Peticion previa a la resolucion final

*RCAIC= Juzgados Centrales de lo Contencioso Administrativo

Manifiestamente
fundadas,
infundadas y
vulnerables

*RCA AN = Audiencia Nacional

Comisién
Interministerial
Interior
Trabajo e Inmigracién
Justicia
Exteriores

lgualdad

ACNUR
(Sin voto)

L}

(Recursos)

(1 mes)

(2 meses)

(f\) UNHCR
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Registration of intention to
seek asylum.

‘0

»» Document issued by the
National Police

» Legal framework: Article 6
(2013/32/EU  Procedure
Directive)

» Legal effects:

<

L)

L)

<

)

v

v First step to enter the support
program for asylum seekers
carried out by the Ministry of
Labour implemented by NGOs

L)

MANIFESTACION DE VOLUNTAD DE PRESENTAR SOLICITUD DE
PROTECCION INTERNACIONAL

Este documento acredita la intencién del filiado de presentar solicitud de Proteccién
Internacional y AUTORIZA al titular a permanecer en Espafia hasta la fecha de
caducidad.

FOTO

N° REFERENCIA:
Nombre:
Apellidos:

Hijo de:

Fecha Nacimiento:
Pais:

Nacionalidad:

Sexo:

N° de Pasaporte:

Exp: F.Cad:

Localidad:
Teléfono:

El inte do debera comparecer el dia —/--/--— a las —:-- horas en la sede de

esta Brigada Provincial para presentar formalmente la solicitud de proteccién
internacional, acompafiada de todos los documentos gue considere.

Este documento CADUCA el dia —/--/-—

Expedido en y @ —fmmfmm,

ADVERTENCIA!

Emdocummaque 0 supone mehuummmwmmmmw
mm_ummlamm que haya comparecido y formalizado dicha solicitud o hasta la fecha de su
caducidad.

Ahmamammmm su titular tiene la obligacién de personarse en el It uyordandaha
sido citado y presentar formaimente la solicitud de La no lldlolhdo

Imhwdl*cw&“hommmdocumwm entre ellos el de garantizarle la "no
devolucién* referido en el pérrafo anterior.

El interesado debera entregar el presente documento el dia en que formalice la solicitud de proteccion interacional.

Este documento carece de validez para el cruce de fronteras (Reglamento CE 652/2006, Codigo de Fronteras Schengen y
AanmodaAdmaondoEmﬂ.lllcorvc Schengen).

{fN UNHCR

2 £ TheUN Refugee Agency




SPAIN ASYLUM APPLICATIONS

1Jan - 30 Apr 2024

Asylum applications
by country of origin
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Key messages for lawyers

>
and procedure in a language he/she can understand

» Have an open mind — don’'t pre-judge- be aware of
cultural differences/barriers

» Remember, the claim will be decided in another, more
thorough procedure

» Listen carefully to what the person is saying and be
understanding

(fily UNHCR

Ab



The relevance of quality in asylum procedures

Information provided

Training of professionals

Interviewing

Interpretation

Contents of decision

Legal assistance

Access to effective remedies in law and practice

Y
{M)UNHCR
Wy

= £ TheUN Refugee Agency



Good Practices

* Legal information guide for asylum lawyers

« Guides for interpreters in the asylum context
« Training sessions

« Communities of practice / Networks

- Information mechanisms in place for applicants (videos,
comics)

* Monitoring visits
* Protection by presence

« ECHR ECJ Jurisprudence database /practice
sharing/strategic litigation

() UNHCR

2 £ The UN Refugee Agency



Training of lawyers on EU Asylum and

Immigration Law 3
(TRALIM 3)

Daniel Arencibia Borrego
Legal assistance to immigrants and asylum seekers
TRALIM 3 Las Palmas, 12 June 2024

- Co-funded the European Union




Pro bono in Spain with other lawyers in leading cases related to migration and human
rights. Not a public defender.

- COLLISION CASE (Dec. 13, 2012): Guard Patrol collides patera in Arrecife-
Lanzarote. At least 6 dead.

- TARAJAL CASE (Febr. 6, 2014): rubber-ball shooting at migrants entering Ceuta-Spain
by sea. At least, 14 dead.

- ARGUINEGUIN CASE (2020): Illegal detention of thousands of migrants in
Arguineguin during COVID situation.

-Cases of Minors in prison.

-Human rights violations in the criminal prosecution of suspected pateras skippers.
-Legal assistance to unaccompanied foreign minors denouncing mistreatmentin
juvenile centers.

-Legal assistance to relatives of migrants missing at sea.
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UNDOCUMENTED PEOPLE ARRIVING TO SPAIN BY SEA

TO CAMARY EL::I;H}: REST OF  REST OF SPAIN TOTAL
ISLAMNDAS PER DAY SPAIN PER DAY
2001 4,105 11 14.412 39 18.517
2002| 9.875 27 | 6.795 19 16.670
2003 9.388 26 9.788 27 19.176
2004| 8.426 23 | 7.249 20 15.675
2005 4,715 13 7.066 19 11.781
2006 31.678 87 | 7.502 21 39.180
2007| 12.478 34 | 5579 15 18.057
2008 9.181 25 | 4.243 12 13.424
2000 2.246 6 | 5.039 14 7.285
2010 196 1 | 3.436 9 3.632
2011 340 1 | 5.103 14 5.443
2012| 173 o | 3631 10 3.804
2013 196 1 3.041 ) 3.237
2014| 296 1 | 4256 12 4.552
2015 875 2 4.437 12 5.312
2016 672 2 | 7.490 21 8.162
2017 418 1 21.685 5a 22.103
2018| 1.307 4 |s6191 154 57.498
ﬁﬂlg 2.687 7 23.470 &4 26.168
2020 23.271 64 |17.083 47 40.106
2021 22.316 61 17.784 49 40.100
2022| 15.682 43 |13.248 36 28.930
2023 39.910 109 15.708 43 L5.618
20241 174117 113 | 3.737 25 20.854

2019 2.687 7 | 23.470 64 26.168
2020 23.271 64 |17.083 47 40.106
2021] 22.316 61 |17.784 49 40.100
2022 15.682 43 13.248 36 28.930
2023 39.910 109 | 15.708 43 55.618
tiﬂi‘: 17.117 113 | 3.737 25 20.854
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EL PAIS

November 11, 2020. The failures of legal assistance to migrants in the Canary Islands or

the case of the albino that no one saw.
Legal assistance to new arrivals to the islands does not comply with the guarantees that the
law recognizes for new arrivals - “No one told me that he was albino,” the lawyer who
assisted him would later justify.

Last Monday, given the disembarkation of more than 1,600 people over the weekend, a group of
public defenders was summoned to the Las Palmas de Gran Canaria police station. They had to
assist some of the new arrivals, but their clients were more than 40 kilometers away, crowded on
the Arguineguin dock. The majority of the lawyers signed the return orders, which were processed
as soon as they arrived, without seeing the faces of their clients or, of course, meeting them. This
way of proceeding has been repeated for more than a month, according to the lawyers consulted.

The Las Palmas Bar Association recognizes that it is not guaranteeing adequate legal assistance
to migrants, but insists that public defenders are the last link in an overflowing chain.



MNovember 11, 2020

The Immigration Subcommittee denounces the lack of legal assistance for

immigrants arriving in the Canary Islands

The Subcommittee on Immigration and International Protection of the General Council of the Legal Profession has denounced the lack of legal assistance to
immigrants arriving in the Canary Islands, which, according to lawyers specialized in the Immigration Shift of the islands, has been occurring systematically in

recent years. months.

The problem, which especially affects the province of Las Palmas, is that the vast majority of those who have } i 1 g gg- "
L . . . . . . / 4
arrived in recent weeks are having an expulsion order issued without any lawyer being able to assist them and

without them having even been informed. that he has the right to legal assistance, which i1s why immigrants’

right to defense is being violated.

The Immigration Subcommittee thus joins the complaints of the lawyers of Las Palmas and the Bar Association

o o

of the island and demands that in all cases the arriving immigrants have the mandatory legal assistance that Red Cross workers help at the Dock to

informs them of their rights and guides them in everything. the process, as well as the presence of a translator. transfer migrants that they have intercepted in

) : . . ) ) Canarian waters, in Gran Canaria.
Therefore, it requires the responsible authorities to provide the necessary means so that a decent and guality

service can be provided and with all the health security measures required by the current situation, as

Abogacia Espanola

corresponds to a rule of law.

wr (ONSEJO GENERAL




S | lustre Colegio
¢l | de Abogados

Resol. 68/2020 Legal Assistance to Migrants  Las Palmas de Gran Canaria, November 12, 2020 ( ¢ |9l Palmas
Dear colleagues:
Given the current serious immigration crisis, and given the existing complications in legal assistance, | hereby participate in the following:

That the assistance of migrants both in police and judicial units, arriving in boats or cayucos or by any other means to Spanish territory, must
meet the guarantees established by Organic Law 4/2000, of January 11, on rights and freedoms. of foreigners in Spain and their social
integration, in its article 22 and following, both in administrative and judicial procedures. Said legal intervention must be accompanied by a
native language interpreter, and it must be individual and in person after an interview with the migrant. All of this in order to
guarantee the right to defense and fundamental rights, since it must also be taken into account that among the migrants there could be
minors or people who could have the right to international protection due to having well-founded fears of being persecuted for reasons
of race, religion, nationality, membership in a certain social group or political opinions, which means that adequate legal assistance is
essential to protect your rights.It is an obligation of the authorities to be able to guarantee our colleagues legal assistance to migrants, so
that when communicating any type of administrative act, referring to their expulsion, they can meet in advance with their lawyer,
assisted by a translator.

Therefore, we urge our members, that in the event that assistance both at the police station and in judicial
offices does not meet the requirements contained in the Law, they proceed to demand that they be carried
out legally, leaving a written record of the regulatory non-compliance.In the specific case of not being
able to meet personally and previously with your clients, before signing the expulsion order, it is our
obligation to refuse to sign said document, because we are violating the rights of your client to legal
assistance.The College is carrying out whatever steps are necessary, so that legal assistance can be carried
out with all the guarantees for both migrants and our colleagues.
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Collective assistance

The coordinator of the immigration service of the Las Palmas Bar Association, Kabir Vaswani, reveals that
until mid-November, lawyers had problems accessing the premises for security reasons and many were
forced to sign the police reports at the police station, without even knowing their clients. Now, after several
complaints to the Ombudsman, the authorities allow on-site interventions, but there is no place set up for
this purpose. “We have no choice but to serve users in groups and in the middle of the breakwater,” he says.

Two interpreters for 400 people

Obviously, it is also very important that, during the interview, the interested party can communicate fluently
with his lawyer. Another minimum requirement that fails in Arguineguin given the shortage of translators.
“There have been occasions when we have only had two interpreters to attend to 400 people,” laments
Agustin Guillermo Santana, in charge of the public defender's office of the Las Palmas Bar Association.

Loss of contact

This is a complaint shared by Leticia Rodriguez, who has intervened in several procedures of this type in
Lanzarote. The lawyer stresses that public defenders, apart from providing initial assistance, have the duty
to help their clients to carry out other procedures, such as requesting a residence permit or filing an asylum
application, if they so wish. But, many times, it is not possible because they lose track of them when they
are transferred to a detention center for foreigners (CIE) or continue their journey to Europe.

Published in CINCO DIAS on November 30, 2020



https://cincodias.elpais.com/cincodias/2020/11/27/legal/1606498545_560554.html

Nearly a thousand minors who arrived in a cayuco to the
Canary Islands have ended up in centers for adults

They denounce that Spain
"irregularly" deported 130 possible
refugees to Mali

The Ombudsman: "several people reported not having been informed of the possibility of requesting
asylum"

""We are imprisoning children": two young migrants have been
in prison for more than a month waiting for age tests to be

released

Two Senegalese men who claim to be 15 and 17 years old remain in prison accused of skippering a boat. One of them has

been waiting for a month for evidence to get out of there, for a crime that he claims he did not commit.

Nearly 200 migrants exceed the legal
limit of 72 hours in the police camp that

replaces Arguineguin
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CoIIectlve reading of rights and legal counsel continue to be observed during
visits. The thousands of individuals who, over the course of several months,
passed through Arguineguin dock were not given legal counsel with minimum
guarantees. This was because the legal representatives were not permitted access
to the facilities for several months and, once they were given access, there was a
lack of suitable space to provide personalised assistance. It was noted that
sometimes, when they were unable to hold a private conversation with clients with
the help of an interpreter, legal representative simply limited their work to signing
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https://www.defensordelpueblo.es/en/wp-content/uploads/sites/2/2021/04/INFORME_Canarias-EN.pdf
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Spamsh Ombudsman

the return ruling. The total absence of international protection requests made by unaccompanied
alien minors on the Canary Islands once again highlights the need to remove the
barriers they face when accessing the international protection procedure. Four
related issues are repeatedly detected by the Ombudsman's Office. There is a total
absence of specific residential resources that have been adapted to suit the needs
of minors who require international protection. Autonomous community entities for
the protection of minors repeatedly admit this. In the Ombudsman's opinion, the
necessary steps so that resources of this kind can be made available must be

taken without delay.

Restrictions on freedom of movement for asylum seekers in Ceuta and Melilla, and
now on the Canary Islands, have been the subject of recurrent complaints filed at
the Ombudsman's Office for many years. Asylum seekers have the fundamental
right to freedom of movement around Spain. They may also live in any part of Spain
but must inform government agencies of their address.



PART ONE. LEGAL ASSISTANCE TO PASSENGERS.

1.DETENTION ON ARRIVAL: up to72 HOURS

Individual interview. Assistance in police premises.

2.DEVOLUTION ORDER.

Administrative Appeal.
Urgent precautionary suspension by Courts.
Contentious Administrative appeal and forward.
3.DETENTION FOR REMOVAL: up to 60 DAYS
Legal Assistance in Court and Foreigners Detention Center.
Appeal and forward.
4. INTERNATIONAL PROTECTION FOR REFUGEES.

Assistance in application and interview.
Second exam, appeal and forward.

5.NATIONAL PROTECTION.
AGE, GENDER, ILLNESS.



ONE LEGAL ASSSISTANCE PER 6 MIGRANTS ARRIVING BY SEA

Legal Fees are approved by ORDER of May 17, 2019, approving the modules and
bases for financial compensation for free legal aid services for legal professionals
and attorneys. A Resolution on May 12t 2023 clarifies that the lawyer receives a one
shot fee of 314 EUR for assisting each pack up to 6 migrants (52,33 per each one).
The obligations for the lawyer are:

LEGAL ASSISTANCE at Police station or the Foreigner’s Brigade, Court, Foreigners
Detention Center or similar, request for INTERNATIONAL PROTECTION/ASYLUM,

appeals and contentious-administrative appeals against the EXPULSION ORDER
and the appeals for reform and appeal against the INTERNMENT ORDER.

314 EUR PER SIX: 52.33 EUR PER PERSON.



https://sede.gobiernodecanarias.org/boc/boc-a-2019-103-2679.pdf
https://sede.gobiernodecanarias.org/boc/boc-a-2019-103-2679.pdf
https://sede.gobiernodecanarias.org/boc/boc-a-2019-103-2679.pdf
https://www.icalpa.es/sites/default/files/DOCUMENTOS/NOTICIAS/Secretaria/2023/Resolucion_Turno_de_Oficio.pdf

THE FIRS LEGAL ASSISTANCE.

Frontex has “voluntary interviews” before legal assistance.

3 hours to the lawyer to arrive.

Name spelling verification

Maximum police detention: 72 hours (17.2 CE)...... up to 24 days.
Right to dignity

Right tO PhONE..ce e, No phone available.
Right to privacy, individual interview............c........... “You are a problema maker”.
Right to translator.....ceeeiiiiiiiiii e, Lack of translators.

|ldentify vulnerable groups: Children, Pregnant Women, Women Trafficking, Gender
Violence, International Protection, Sickness.
Right of movement: Inform about next steps in migration route.



Need of multilingual tools for legal assistance focused on personal situations.
0000. CONDITIONS IN THE LEGAL ASSISTANCE.

0100. PLACE OF INTERVIEW WITH LAWYER. 1100. NEEDS MEDICAL ASSISTANCE.
0200. DATE AND HOUR. 1110. Needs urgent medical assistance.
0300. TIME ELAPSED SINCE ARRIVAL (72 hours). 1120. Needs medical assistance within 72 hours.
0400. NATIVE LANGUAGE. 1130. Needs medcial assistance within one week.
0401. Moroccan Arab 1200. SERIOUS DISEASE
0402. Arab 1300. CHRONICAL DISEASE.
0403. Bambara 1400. CONTAGIOUS DISEASE (i.e. Covid)
0404. Poular 1500. NEEDS MEDICATION.
0405. Soninké 1520. Needs urgent medication.
0406. Malenké 1530. Needs medication within 72 hours.
0407. Mandinga 1540. Needs medication within one week.

1600. SERIOUS DISABILITY.

1610. Needs asistance because disability.
1700. ALLERGIES

1710. Food allergies.

1720. Other relevant allergies.

0409. French
0410. English
0411. OTHER.
0500. TRANSLATOR.
0600. VALID TRANSLATION.
0700. DURATION OF THE INTERVIEW
0800. PREVIOUS INTERROGATORIES WITHOUT LEGAL ASSISTANCE
0810. FRONTEX.
0820. POLICIA NACIONAL.



2000. PERSONAL DETAILS AND BELONGINGS.

2100. MISTAKES IN POLICE DOCUMENTATION.
2110. Incorrect name.
2120. Incorrect Nationality.
2130. Incorrect date of birth.
2131. Unknown date of birth.
2140. Incorrect name of parents.
2150. Incorrect place of arrival
2200. OWN IDENTITIY DOCUMENTATION.
2210. Passport.
2211. Has the original Passport.
2212. Has simple photocopy of the Passport.
2213. May have the original Passport.
2220. National ID.
2221. Has the original national ID.
2222.Has simple photocopy of the national ID.
2223. May have the original national ID.
2230. Deed of birth.
2221.Has the original deed of birth.

2222, Has simple photocopy of the deed of birth.

2223. May have the original deed of birth.

2300. BELONGINGS RETAINED BY POLICE
2310. Documents retained by Police.
2320. Mobile Phone retained by Police.
2330. Money retained by Police.

3000. POSSIBLE UNDER AGE

3100. OBVIOUS MINOR.
3100. Unacompannied obvious minor.
3200. Present adult of reference.
3200. UNDER 16 YEARS
3300. UNDER 18 YEARS.
3400. BOTH PARENTS ARE DECEASED.
3500. ADULTS IN EUROPE THAT COULD TAKE CARE THE MINOR.
3510. With contact details
3520. Without contact details.

4000. WOMEN.

4100. PREGNAT WOMAN.

4200. VICTIM OF TRAFIC OF WOMEN.

4300. VICTIM OF VIOLENCE AGAINST WOMEN.

5000. FAMILIY.

5100. FAMILY IN THE SAME BOAT

5200. FAMILY IN CANARY ISLANDS

5300. FAMILY IN SPAIN

5400. FAMILY IN OTHER EUROPEAN UNION COUNTRY

6000. DEVOLUTION ORDER.




7000. DETENTION FOR ILLEGAL ARRIVAL.

8000. TRAVEL & RELEVANT FACTS FOR PENAL REVIEW.

9000. INTERNATIONAL PROTECTION.
9100. SERIOUS RISK IN CASE OF RETURN TO THE OWN COUNTRY
(REFUGEE STATUS APLICATION)
9110. Persecution for race
9120. Persecution for religion.
9130. Persecution for nationality.
9140. Persecution for political opinions.
9150. Persecution for membership of a particular social group.

9151. Talibe child escaping from a Coranic School (Daara) in Senegal

9152. Albino (white skin).
9160. Persecution for gender.
9170. Persecution for sexual orientation.

9200. RISK OF SUFFERING SERIOUS HARM IF RETURNED.
(SUBSIDIARY PROTECTION)
9210. Risk of death penalty.
9220. Risk of torture.
9230. Risk of degrading treatment.
9231. Risk of forced marriage.
9232. Risk of genital mutilation.
9233. Risk of sexual violence.
9234. Risk of slavery.
9240. Serious threats to life or integrity for war or conflict.
9300. HUMANITARIAN PROTECTION.
9310. Serious illness requires specialised health care
not accesible in his/her country.
9320. Return to his country implies danger for safety of
the applicant or his/her family.
9400. APPOINTMENT TO APPLY FOR PROTECTION.



PART TWO. WHAT CAN WE DO TO IMPROVE LEGAL
ASSISTANCE?

1.- Use facilities to guarantee individual interviews.

2.- Tools (multilingual checklists and videos) to bypass lack of
translators and mechanise minimum assistance.

3.- Tools for beginners: templates, collections of jurisprudence.

4.- One process, one fee.

Budget is not distributed efficiently. Simply signing the return ruling is
overpaid. Complex legal assistance is underpaid.

5.- Reduce rotation of lawyers to specialize them.



¢




PART THREE. THE SKIPPERS.
PROSECUTION AND PRISON.



Article 318 bis. Offences against the rights of foreign nationals

1. Anyone who intentionally assists a person who is not a national of a Member State of the European Union
to enter Spanish territory or to transit through Spanish territory in a manner that violates the legislation on
the entry or transit of foreigners shall be punished by a fine of three to twelve months or imprisonment of
three months to one year. The acts shall not be punishable when the objective pursued by the perpetrator
was solely to provide humanitarian aid to the person concerned.If the acts were committed for financial gain,
the penalty shall be imposed in the upper half of the sentence.

2. (Help for money to stay in Spain)

3. The acts referred to in paragraph 1 of this article shall be punishable by a [slgE el BT {=1a (el-We ) & (e 18] g {eW-1]-14}:
when any of the following circumstances apply:

a) When the acts have been committed Mg iR -EhIEELllilengaged in such activities. In the case of the

heads, administrators or managers of such organisations or associations, the penalty shall be applied to the
upper half of the sentence (), which may be increased to the next higher degree.

b) When the IWEEKIRGEN LIS E who are the object of the offence have been , or the danger of
causing serious injury has been created.

4. (Public employees or Authorities)
5. (Legal Entities)

6. The courts, taking into account the seriousness of the act and its circumstances, the conditions of the

offender and the aim pursued by the offender, MAY impose a penalty one degree lower than the penalty
respectively indicated.



Criminal Code. Article 318 bis. Smuggling.

GENERAL. 0,25 to 3 years. Not risk for lifes. Not Criminal Organisation.

AGGRAVATED. 4 to 8 years.

4 to 8 years. Risk for lifes.
6 to 8 years. Criminal Organisation.

ATENUATED. 2-4 years. Potestative Atenuation.

Families, own migration...



1.-Arrival. Up to 72 hours of detention without judicial control.
Voluntary interviews by FRONTEX. (without Lawyers).
Delivery of devolution orders.

2.-Transfer to humanitarian camps.
Voluntary interviews by National Police.
Cooperation with police to identify offenders?... Permit to stay and work.

3.-Detention and visit to Courts.
Withess protection.
Pre-constituted evidence. Video recording of declarations with lawyers.

Provisional Prison.

4.-Six months later.
Negotiation with Public Prosecutor: 3 years if facts and term prison are admitted.
In case of agreement: 3 years of prison.
If no agreement: Prosecutor requests 8 years. And you dont have witnesses!!!



SUMMARY APPLICATION OF Art. 318 bis CRIMINAL CODE since January 1, 2022

Last published Province Boats People PFEU-_ Accused Agreed ot “hpreed Abs. Cond. Resol end Supreme
ES agreed Instance  Court
13-6-23 LAS PALMAS =W 2025 | 173 98 88 10 90% 5 93 54 4 1
29-6-23 TEMERIFE 12 714 140 41 16 25 39% 13 28 13 3
19-2-24 BALEARES 25 404 196 33 24 9 73% 4 29 27 3
11-12-23 ALMERIA 7 1096 | 218 121 50 71 41% 5 116 17 35
7-2-24 CEUTA 24 229 170 60 26 34 43% 4 56 25 1
19-2-24 MURCIA 96 1242 | 123 148 146 2 99% 1 147 101
284 5710 169 501 350 151 J0% 32 469 297 46 1

Boats.: Number of boats

People.: People in the boats

Prev.: Days from detention to judgement

Acus.: Number of accused

Agreed: Mumber of Accused admitting the facts an punishment

Mo Agreed.: Number of Accused NOT admitting facts and punishment

% Agreed: Percentage admitting facts and punishment
Abs: Absolved in first trial

Cond.: Condemned in first trial

Resol: Number of resolutions in first trial

2nd instance: Trial first review

Supreme Court: Review in the Supreme Court
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on Smuggling of Migrants the hu;'l:':l Jopan

Migrant Smuggling from the Northwest African coast to the Canary Islands

UNODC Observatory on Smuggling of Migrants | First Edition - July 2022

5. Counter-smuggling investigations and prosecutions on the Canaries focus on boat drivers, who
navigate the boat in return for a free or discounted passage, and are rarely members of
transnational criminal organizations. The drivers are often in a position of vulnerability and may be

victims of trafficking for forced criminal activities.

6. Most investigations and prosecutions do not target the crime groups on the Northwest African
coast that organize smuggling of migrants along this route and profit from the crime.














https://www.courts.ie/acc/alfresco/db10cc28-3d14-4dd0-b976-72674ef380c1/2006_IEHC_341_1.pdf/pdf#view=fitH,%20https://www.courts.ie/acc/alfresco/2712d0e6-2e6b-4ddc-910c-4d4a1cf03237/2007_IESC_62_1.pdf/pdf



https://www.courts.ie/acc/alfresco/e76c2fbb-387a-411d-bf52-00202b05fd4e/2022_IESC_35_Charleton%20J.pdf/pdf#view=fitH






https://www.irishstatutebook.ie/eli/cons/en/html#part7
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E%2FPRO%2F21
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E%2FPRO%2F21
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012E%2FPRO%2F19
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012E%2FPRO%2F19
https://emn.ie/wp-content/uploads/2023/12/EU-Asylum-and-Migration-Legislation-and-Irelands-Participation_December-2023-1.pdf






https://revisedacts.lawreform.ie/eli/2015/act/66/revised/en/html
https://curia.europa.eu/juris/document/document_print.jsf?docid=236427&text=&dir=&doclang=EN&part=1&occ=first&mode=req&pageIndex=0&cid=23456522
https://www.courts.ie/acc/alfresco/8f8d74f5-2195-459e-af49-2269c01f071f/2024_IEHC_183.pdf/pdf#view=fitH





















https://www.courts.ie/acc/alfresco/599db9da-fb81-48fc-9cfb-cbbdfa313df5/2023_IEHC_187.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/599db9da-fb81-48fc-9cfb-cbbdfa313df5/2023_IEHC_187.pdf/pdf#view=fitH






https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62013CJ0079






https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://www.gov.ie/en/publication/ec5f2-statistics-on-international-protection-applicants-not-offered-accommodation/
https://www.courts.ie/acc/alfresco/df26fd7b-62f7-4f8d-a0bf-257c6c6908ba/2023_IEHC_283.pdf/pdf#view=fitH



https://www.ihrec.ie/statement-of-the-commission-regarding-the-commencement-of-its-high-court-case-on-the-provision-of-material-reception-conditions-to-asylum-seekers/https:/www.ihrec.ie/statement-of-the-commission-regarding-the-commencement-of-its-high-court-case-on-the-provision-of-material-reception-conditions-to-asylum-seekers/
https://www.ihrec.ie/statement-of-the-commission-regarding-the-commencement-of-its-high-court-case-on-the-provision-of-material-reception-conditions-to-asylum-seekers/https:/www.ihrec.ie/statement-of-the-commission-regarding-the-commencement-of-its-high-court-case-on-the-provision-of-material-reception-conditions-to-asylum-seekers/






https://www.courts.ie/acc/alfresco/399ef6d6-cf37-4675-98c4-cd059d143432/2019_IEHC_226_1.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/a8214e9c-ffea-41bc-9246-587b20791b2d/2023_IEHC_210.pdf/pdf#view=fitH



https://www.courts.ie/acc/alfresco/1ae1aec7-8040-4e6f-a0a6-97ea9e296855/2023_IEHC_717.pdf/pdf#view=fitH






https://www.courts.ie/acc/alfresco/8f8d74f5-2195-459e-af49-2269c01f071f/2024_IEHC_183.pdf/pdf#view=fitH&page=29.46



https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:326:0013:0034:EN:PDF



https://www.irishstatutebook.ie/eli/2020/si/725/made/en/print






https://www.courts.ie/acc/alfresco/8f8d74f5-2195-459e-af49-2269c01f071f/2024_IEHC_183.pdf/pdf#view=fitH&page=29.46
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France Legal Frmework

Law on Entry and Stay of Foreigners in France and
Asylum Law

European Regulations and Directives
Law on Relationship between Public and Administration

Law on Administrative Justice



Asylum Request Introduction
(Law In Force)

Prefecture Appointment
Fingerprints

Interview : personal data and
Itinerary (no question on asylum
request reasons)

Determination: Dublin procedure /
French procedure

The Prefecture delivers Asylum
certificate which autorises asylum
seeker to stay on French territory and
asylum file

OFI1 Appointment
Interview (means and vulnerability)

OFII grants / refuses Receptioon
conditions

OFI1I delivers Payment Card



Asylum Request Recording
(Law In Force)

The Asylum request is recorded by OFPRA (protection
administration)

The asylum seeker has 21 days after he received Asylum certificate
to send his file to OFPRA

The asylum request comprises asylum request form (personal data,
Including ethnicity and confession, family data and itinerary) and
written statement relating reasons for asylum request



New Asylum procedure (1st August 2024)
Introduction and Recording

Prefecture appointment
OFI11 (Reception conditions) appointment

OFPRA (Protection administration) appointment — the
administration officer will take the first statement from the asylum

seeker



Asylum Seekers Right to Stay In France

- until the date of the Cour decision (if the asylum seekers files an
appeal against the Administration decision)

- until the notification of the Administration decision (if no appeal)

- until the date of the Administration decision (if the request was
Inadmissible ; the seeker iIs from safe country; his presence in
France constitutes a threat to public order; the seeker is in
retention; or the request is withdrawn)



Reception Conditions

All asylum seekers aged 18 years or more if they

have no financial means and if they accept terms of
the offer

- Problem of underage children who are with their parents (cases
of FGM in which only the child is asylum seeker)




Restriction of Reception Condition

Refusal Withdrawal
For new asylum seekers if the For the persons who benefit
administration defines that they ~ from reception condition but the
have no right to reception administration decides to put an
conditions or if the asylum end to material condition
seeker declines the offer At any stage of the procedure
At the beginning of the after the reception condition

procedure were granted to asylum seeker



Restriction of Reception Conditions

Any restriction of reception conditions must take into
account the vulnerability of the asylum seeker

The vulnerability definition in French law Is identical to
article 21 of the Directive 2013/33/EU

Member States shall take into account the specific situation of vulnerable
persons such as minors, unaccompanied minors, disabled people, elderly
people, pregnant women, single parents with minor children, victims of human
trafflckmg persons with serious illnesses, persons with mental disorders and
persons who have been subjected to torture, rape or other serious forms of
psychological, physical or sexual violence, such as victims of female genital
mutilation, in the national law implementing this Directive.




Refusal of reception conditions

The OFII refuses the reception conditons:

The late asylum request (90 days after the entry of the asylum
seeker into France);

The reexam;

The asylum seeker refuses regional orientation / proposed
accomodation



Withdrawal of reception conditions

The OFII withdraws the reception conditons:
The asylum seeker left the region / accomodation;

The asylum seeker did not respect the administration rules and
requests

The asylum seeker gave false information

The asylum seeker introduced several asylum requests under
different identity




Reception Conditions
Litigation (Law In force)

Refusal of Reception Conditions
2 Months for Appeal

The compulsory administrative appel
to OFII General Director prior to any
judiciary action

It can be followed immediately with
urgent request to the Administrative
Tribunal to suspend decision

If the administration does not
responde within two months from
receiving administrative appeal the
Tribunal can be seized

Withdrawal of Reception Condition
2 Months for Appeal

Common administrative justice
pocedure

Request to the administrative tribunal

Urgent request to suspend décision
until Tribunal decision on Request



Reception Conditions
Litigation (New Law — from 1 August 2024)

Specific urgent procedure, unique for refusal and
withdrawal of reception conditions

Appeal shall be filed within 7 days

Tribunal shall pronounce its decision within 15 days



Asylum request exam

Personal Interview conducted by OFPRA In language
choosen by asylum seeker

The Asylum seeker can ask for:
Lawyer;

Psychologist / psychiatrist ;

A member of an association;



Administration Decision

No time framework in which the administration shall
render Its decision

The period varies
The decision in notified electronically or by recorded letter




Court Procedure

The appeal shall be filed within one month from the notification of
the decision

Legal aid Is automatically granted when requested and legal aid
request suspend the appeal period

In some cases (the case obviously without interest) the Court can
render Its decision without hearing the applicant

In all other cases a hearing is conducted by 3 judges (normal
procedure) or 1 judge (accelerated procedure)



Border Procedure

The asylum seeker can be place in waiting zone if there Is doubt:

His / her asylum request shall be examined by another EU country
according to Dublin Reguslation;

His/ her asylum request is inadmissible;
His/ her asylum request in manifestly unfounded

Decision iIs taken by administrative authority (Prefecture)



Waliting Zone

ne foreigner can be place into Waiting Zone for 4 days
ne 4-day period can be extended by Judge decision for 8 days
ne 12-day period can be exceptionnally extended for 8 days.




Retention Procedure

Person placed in Retention can ask for asylum within 5 days upon
his placement into retention



	The EU Charter of Fundamental Rights provisions in relation to asylum and immigration - Noemí Alarcón Velasco
	The Council of Europe legal system regulating asylum and immgration: instruments and case law - Maria Vales Ferrero
	Legal asisstance to immigrants and asylm seekers - Daniel Arencibia Borrego 
	Legal framework on asylum and immigration in Ireland - Liam Thornton
	Legal framework on asylum and immigration in France - Natacha Fauveau Ivanovic



