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Chronicle of the Earth




Holocene: climatic optimum
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Holocene is the current geological epoch. It began
approximatively 11 500 years ago. It is considered by
some to be an interglacial period

https: wikipedia.org/wiki/Holocene climatic optimum

Source: https://stockholmresilience.org/research/planetary-boundaries/planetary-boundaries-data.html

https://en.wikipedia.org/wiki/History of Earth



https://stockholmresilience.org/research/planetary-boundaries/planetary-boundaries-data.html
https://en.wikipedia.org/wiki/History_of_Earth
https://en.wikipedia.org/wiki/Holocene_climatic_optimum
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World population growth
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Source: census.org (USA)

ONU, World Population Prospects 2019: Highlights
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Source: https://i.redd.it/fOpwsd5hcph31.png
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Source: [Brussels, 5 October 2021] Will Steffen,
Emeritus Professor, Australian National University,
The Earth System, the Anthropocene, and Planetary Boundaries



IPCC AR6 —VGW — 8 August 2021: human origin of
climate change



Sustainable development goals — SDGs (UN
27 September 2015)

https://sdgs.un.org/

J. ROCKSTROM & alii, “Social-ecological resilience and
biosphere-based sustainability science”, September 2016,
ECOLOGY AND SOCIETY, Stockholm Resilience Centre



https://sdgs.un.org/

Framework for SDG Aligned Finance (2020)
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Some “environmental” cases




SHELL in Nigeria

- responsibility in a

Shell in Nigeria:
The Hague, 29 January 2021 (13 years of proceedings),
‘Oguru’ judgement:
AUTHORS: Shell Plc (head company) and SPDC: Shell’s
Nigerian subsidiary
VICTIMS: Niger Delta communities

FAULT: Proven failure of leak prevention system and late
remediation
DAMAGE: health, environmental and economic
JUDGMENT (under Nigerian common law)

For the past SPDC to compensate the damage suffered and

SPDC and (Vedanta case law) to
install effective prevention systems

Supreme Court UK on 12 February 2021 ('Okpabi') -
application of precedent 'Vedanta v. Lungowe’, same
opening as The Hague




SHELL v. Milieudefensie

- responsibility in a group; responsibility for

Shell v/ Milieudefensie, 26 May 2021 (appeal struck)
The Hague Tribunal

considers that damage of extreme gravity will occur in the
near future if prompt action is not taken to its
occurrence. The evidence of this damage is based on

IPCC SR15-report (1,5 °),

IEA 2020 "World Energy Outlook".

The court relies mainly on the

and, to a lesser extent, on the Sustainable Development
Goals, which complete an “unwritten standard of care”.

The court orders Shell "to reduce the volume of annual CO2
emissions into the atmosphere resulting from all company

activities and energy products sold bz{ the Shell group in
such a way as to limit this volume to 45% by the end of the

year 2030, compared to the level in the year 2019"

scope 1, scope 2 (group+upstream emissions): performance
obligation;

scope 3 (downstream emissions=clients): obligation of means.



Some ongoing cases

, and its “devoir de vigilance”, two cases:

New oilfield development projects in Uganda (Tilenga and ), pleaded in
November-December 2022.

Climate case « » lodged on 19 June 2019 - order of 12 February
2021: " undoubtedly affects the operation of the Total SE, it
goes far beyond the strict framework of the management of the commercial
company .... "

in Germany to
demand "require, among other things, that the manufacturer cease selling climate-
damaging internal combustion vehicles worldwide by 2030 at the latest."

MILIEUDEFENSIE puts thirty major companies in the Netherlands on notice in January
2022 to stop failing to comply with the Paris Agreement

CLIENTEARTH sues on 15 March 2022 "for
failing to properly prepare the multinational oil and gas company for net zero®, "If
successful, Shell’s board could be forced by the courts to change its strategy, taking
specific concrete steps to align its plan with the Paris deal. But if the claimants lose, they
could be liable for the full costs of the case, including directors’ legal fees" (Source: The
Guardian)



CCBE initial statement on
Climate Change




CCBE Environment and Climate Change
Committee

* Environment and Climate Change Committee set up in March 2022
 Drafting of an ambitious CCBE statement

* Work in progress (indicative list):
* Preparation for setting up an extensive analysis on the environmental impact
of the CCBE activities conducted by external experts.

* Responding, where relevant for the legal profession, to policy and legislative
developments at the level of the EU, the Council of Europe and the UN.

* The impact of climate change on the lawyers” activities and duties, including
addressing the issue of identification of lawyers with their clients or the
client’s cause.



CCBE initial statement on Climate Change

* Precedents: Canadian Bar Association (Aug.2011), ABA (Aug. 2019), IBA
(May 2020), the Law Society of England and Wales (Oct. 2021), Australia
(Nov. 2021), ...

e CCBE statement (Feb. 2023 — to be published soon):

1. Recognition of scientific evidence of climate change and need for urgent action
(Sixth Assessment Report — IPCC), role of Bars, Law societies and lawyers.

2. CCBE commitment to assess its own carbon footprint based on scientifically
collected information and take action to adapt its activities in a manner that is
consistent with the Paris Agreement.

3. CCBE commitment to exchange best practices, provide guidance and educational
tools to Bars and Law societies and engage in climate-related policy reforms as far
as it impact the practice of law, access to justice and the rule of law.

4. CCBE encourages its members to encourage lawyers to engage in “climate
conscious legal practice.



https://www.ipcc.ch/assessment-report/ar6/

The impact of climate change on
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Climate conscious lawyering
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Outline

Climate change data

Global action and national ambitions
Transformational societal shift & move of capital
The role of lawyers

Climate conscious lawyering

abkowbd =



Whatever we’re doing, it isn’t working

Global CO2 emissions from fossil fuel combustion, 1990-2022

Unit: Gt CO2 | Data: Global Carbon Project | Uncertainty range included
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Atmospheric CO2 concentration
Monthly mean | Unit: ppm = particle per million | Data: NASA NOAA
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And there are consequences...

Global GHG emissions gap

Unit: Gt CO2eq | Data: Climate Action Tracker | Last update: Nov 2022
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Climate Change at the Heart of the Public Debate
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Transformational shift: capital, business, society

IFRS / ISSB
EU Sustainable
Finance Action Plan

VquI\ta ry

Mandatory

* GFANZ \'30“8 * Race to Zero

* Network for Greening the Financial {3\'\) 00/~ * Corporate Sustainability Reporting
Systems (NGFS) Q"a 00 Directive (CSRD) & ESRS

* Principles for Responsible \\ /{9(‘ * Corporate Sustainability Due
Investment g S Diligence Directive (CSDDD)

* Equator Principles ‘DQ

* EU Financial Disclosure Regulation <

L

Climate Change
a multiplier of
risks

¢ The UN Human Rights Council

« NDCs (2021) and UN General Assembly
+ G7/G20 (2022)
* C40 Cities Climate Leadership * ECtHR .

Group * Domestic courts

¢ Global Covenant of Mayors for
Climate & Energy

Stockholm
UNFCCC

Paris Agreement



Legal Professional Organisations

The Law Society of England & Wales
Climate Change Resolution (Oct. 2021) urges solicitors and law firms to:

v" Reduce GHGs of your business
v' Future-proof the profession and your practice
v'Identify climate change risks, liabilities and potential greener courses of
action o
v' Advocate to realise the full potential of the law to tackle climate change 1.5°C

goal

International Bar Association (IBA)
The Council of Bars and Law Societies of Europe (CCBE)

American Bar Association (ABA): “Urges lawyers to engage in Climate Crisis Statement (2020)
pro bono activities” to address the climate crisis and to Y | to tak limat : hot bl
advise their clients of the climate risks and opportunities rges lawyers 1o take a climaie conscious approac O problems

encountered in daily legal practice
Brazilian Bar Association * Advises clients of the potential risks, liability and reputational damage

* Encourages engagement with current and future policymaking efforts to

European Law Societies address the climate crisis

* Recommends bar associations, law societies and similar bodies to engage
with law students and schools




Climate conscious lawyering

* Lawyer - client relationship
* Materiality, proportionality, competency
* Mitigate risks and identify opportunities
* In-house lawyers

* Your firm / business
* Greenhouse Gas emissions- Measure & Reduce
 Scope 1, 2, 3,47
* Avoid greenwashing
* Future-proofing

* Continuous education. Advocate.
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Outline

1. Introduction to LSE Grantham Research Institute and
Climate Change Laws of the World

2. Trends in European climate change litigation

3. Strategies used in European climate change litigation and
Interesting cases

4. Future trends and impact on lawyers



About the Grantham Research Institute and
Climate Change Laws of the World



Trends in European climate
litigation



Situating European climate litigation in the
global context

Source: Climate Change Litigation Databases, Sabin Center for Climate Change Law and other institutional partners
Note: Numbers run to 30 September 2022

Climate change law, policy, or
science must be a material
issue of law or fact in the
case

Judicial and quasi-judicial
cases

2021 saw the highest annual

number of cases outside the
UsS

IPCC: role of litigation in
affecting “the outcome and
ambition of climate
governance”



Cases filed in Europe - risen rapidly
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Source: Climate Change Litigation Databases, Sabin Center for Climate Change Law and other institutional partners
Note: Numbers run to 30 September 2022

Filed in around half of all
European countries

Includes cases filed
before the Courts of the
European Union and the
European Court of
Human Rights

Increasing number and
increasing diversity



Evolution of climate change litigation

Non-linear
Administrative
challenges to
process
_____________________________ Strategic
""""""""""" » climate change
litigation —

Public iInaction by
awareness governments
grew,new and companies,
regulations — .-~ ‘rights’ turn
litigation  «~
raising issues
about
i m p I eme ntati on Source: Setzer J, Narulla H, Higham C and Bradeen E (2022) Climate Litigation in Europe: A summary report for the European Union

Forum of Judges for the Environment. London and Brussels: Grantham Research Institute on Climate Change and the Environment
and Centre for Climate Change Economics and Policy, London School of Economics and Political Science and the European Union
Forum of Judges for the Environment.



Strategic European climate litigation — going beyond

the concerns of an individual litigant
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Source: Climate Change Litigation Databases, Sabin Center for Climate Change Law and other institutional partners
Note: Numbers run to 30 September 2022

Not all strategic litigation is
aligned with climate goals.

Many cases are yet to be
decided and many decisions
are not final



Strategies used in European
climate change litigation



Strategies used in European climate litigation

Enforcing climate standards 49
Government framework (Urgenda v 39
Netherlands)

Corporate framework (Milieudefensie et al. 10
v. Shell)

Climate-washing (FossielVrijf NL v. KLM) 9
Public finance (FOE v. UK Export Finance) 4
Failure to adapt (ClientEarth v. Eneq) 3
Personal responsibility (ClientEarth v. 3
Directors of Shell)

Compensation (Luciano Llivya v. RWE) 2

Source: Climate Change Litigation Databases, Sabin Center for Climate Change Law and other institutional partners
Note: Numbers run to 30 September 2022

Spreading rapidly!

>
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Finland (Nov 2022) —
Greenpeace Norden and
Finnish Association for Nature
Conservation

Germany (Nov 2022) — DUH
Sweden (Nov 2022) — Aurora

Austria (Feb 2023) — 12
children

% BNP Paribas (Feb 2023)

% Volkswagen (Oct 2022) — investors
allege lobbying runs counter to public
messaging on the green transition



Future trends and impact on
lawyers



Future trends in European climate litigation

» Litigation involving government actors
following introduction of the Fit-for-55 package
and other EU decarbonisation measures

% Litigation against companies and financial
institutions following reforms to corporate
obligations

»» Enforcement actions and corruption risks



Impact for lawyers

“ Duty to advise clients on litigation risk
 Exposed sectors
« Advertisements
* Financial decision-making

“ Monitor developments in climate litigation

“ Fast-evolving regulation on aligning companies to national net
zero targets — potential for litigation

Keep an eye out! 29 March 2023 — hearings before the Grand Chamber, ECtHR on two climate change cases



Thank you!

Access the database: https://climate-laws.org
Access the EUFJE report: here
Access the 2022 Global Trends in Climate Change Litigation report: here



https://climate-laws.org/
https://www.lse.ac.uk/granthaminstitute/publication/climate-litigation-in-europe-a-summary-report-for-the-european-union-forum-of-judges-for-the-environment/
https://www.lse.ac.uk/granthaminstitute/publication/global-trends-in-climate-change-litigation-2022/
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A modern problem

* Decision-makers have taken to accusing lawyers of enabling their
clients to do undesirable things — so-called ‘professional enablement’

* Recent examples at EU level: tax avoidance, SLAPPs

 Tax avoidance — Commission consultation on ‘Tax evasion &
aggressive tax planning in the EU — tackling the role of enablers’

e SLAPPs - Commission Recommendation (EU) 2022/758 of 27 April
2022

* These are examples where decision-makers feel that clients’ interests
conflict with the public interest: what are lawyers to do?



Climate change enters the picture (1)

Law firm climate change scorecard - https://www.ls4ca.org/



https://www.ls4ca.org/

Climate change enters the picture (2)

Environmental protest outside Slaughter & May because of work
with oil companies



Climate change enters the picture (3)

Environmental protest outside the Law Society to demand action



Do lawyers owe a duty to the public interest?

* In general, no— not to the whole of the public interest

 But there are parts of lawyers’ professional obligations which
overlap with parts of the public interest — for instance, a
commitment to the rule of law and the fair administration of
justice

 What if a client’s interest conflicts with a lawyer’s professional
obligations to the rule of law and the fair administration of justice?

* Does this conflict play out in the field of climate change?



What do professional codes say (1)?

* CCBE Charter of Core Principles of the European Legal Profession

Principle (i) — respect for the rule of law and the fair administration of justice:

We have characterised part of the role of the lawyer as acting as a participant in the fair
administration of justice. The same idea is sometimes expressed by describing the lawyer as an
“officer of the court” or as a “minister of justice”. A lawyer must never knowingly give false or
misleading information to the court, nor should a lawyer ever lie to third parties in the course of
his or her professional activities. These prohibitions frequently run counter to the immediate
interests of the lawyer’s client, and the handling of this apparent conflict between the interests of
the client and the interests of justice presents delicate problems that the lawyer is professionally
trained to solve. The lawyer is entitled to look to his or her bar association for assistance with such
problems. But in the last analysis the lawyer can only successfully represent his or her client if the
lawyer can be relied on by the courts and by third parties as a trusted intermediary and as a
participant in the fair administration of justice.



What do professional codes say (2)?

* IBA International Principles on the Conduct of the Legal
Profession

5.1 Clients’ interests - general principle

A lawyer shall treat client interests as paramount, subject always to there being
no conflict with the lawyer’s duties to the court and the interests of justice, to
observe the law, and to maintain ethical standards.



Some myths about the conflict between the
client’s interests and the public interest

It does not apply in criminal defence
It deals with future civil actions being contemplated by the client
It does not apply across the whole public interest

There is no single and simple answer — each lawyer must weigh up
the circumstances of each case

Does it apply in the field of climate change?



The market is beginning to move

Clifford Chance has decided to move away from matters that
present climate risks, to the point of deciding whether to take on
such clients at all

Some young lawyers are saying that they do not want to work on
files in which client actions will damage the climate

Lawyers’ professional associations are beginning to alert their
members to climate change issues



Links to texts quoted

 CCBE Charter of Core Principles -
https://www.ccbe.eu/fileadmin/speciality distribution/public/docum

ents/DEONTOLOGY/DEON_CoC/EN_DEON_CoC.pdf

* |BA International Principles - https://www.ibanet.org/resources

Thank you!


https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/DEONTOLOGY/DEON_CoC/EN_DEON_CoC.pdf
https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/DEONTOLOGY/DEON_CoC/EN_DEON_CoC.pdf
https://www.ibanet.org/resources
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