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area

freedom, justice 

security

post Tampere 1999

rights

trust

mutual recognition


the rights of individuals in 
criminal procedure (art 82 TFEU) 

- fundamental rights (ECJ)



“Both the principle of mutual trust between the Member States and 
the principle of mutual recognition, which is itself based on the 
mutual trust between the latter, are, in EU law, of fundamental 

importance given that they allow an area without internal borders to 
be created and maintained. More specifically, the principle of mutual 
trust requires, particularly as regards the area of freedom, security 

and justice, each of those States, save in exceptional circumstances, to 
consider all the other Member States to be complying with EU law 

and particularly with the fundamental rights recognised by EU law.”


CJEU’s 2019 DOROBANTU decision 



“Feindstrafrecht”

“international criminal law 
enforcement needs cannot 

prejudice fundamental 
rights”


Italian  Constitutional court, judgement 280/1985



“Feindstrafrecht”

EUROPE and HUMAN RIGHTS


art. 2/ 6 Treaty of European Union


European Convention Human rights 


EU Charta




“Although all the Member States are party to the 
ECHR, experience has shown that that alone does 
not always provide a sufficient degree of trust in 
the criminal justice systems of other Member 
States.”

(considerandum n. 6 dir. 64;


considerando n. 7 dir. 13; 


considerando n. 5 dir. 48 

Why EU 
procedural 

rights?

EU FAIR TRIAL RIGHTS 

art. 6 European Convention HR


art. 47 - 48/2 EU Charta

art. 6 Treaty of European Union


 52 & 53 Charta fundamental rights 



“Strengthening mutual trust requires a 
more consistent implementation of the 
rights and guarantees set out in Article 6 
of the ECHR. It also requires, by means of 
this Directive and other measures, further 
development within the Union of the 
minimum standards set out in the ECHR and 
the Charter.”


(considerandum n. 7 Dir. 64; 


considerando n. 8 Dir. 13; 


considerando n. 6 Dir. 48

EU 
procedural 

rights!



Swedish 
ROADMAP


(Stockholm Program 2009)

“procedural 
rights” 

Right to 
Interpretation and 
Translation (A) 

Right to 
Information (B)

Access to a Lawyer (C1)


Legal Aid Reform 
(Measure C2) 

Vulnerable Accused 
and Suspected 
Persons (Measure E)

Pre-Trial Detention 
(Measure F) 


Presumption of Innocence  



The Roadmap is 
designed to operate as 
a whole; only when 
all its components are 
implemented will its 
benefits be felt in full.

(considerandum 9 directive 2013/48/UE).

Presumption of 
innocence and presence


Dir. 2016/343 

Right to Interpretation 
and Translation


Dir. 2010/64

Legal aid


Dir. 2016/1919 

Right to 
Information 


Dir. 2012/13

Access to a Lawyer 


Dir. 2013/48

Children 
safeguards


Dir. 2016/800 Vulnerable suspects


Rec 2013/C 378/2



“not rights that 
are theoretical or 
illusory but rights 

that are practical 
and effective”

ECtHR, Artico v Italy judgment (1980)




Trial by 
video?



“Video tape is still a 
picture, not life.”

Stoner v. Sowders, United States Court of Appeals, Sixth Circuit, 1993 - 997 F.2d 209 
(6th Cir. 1993)






Directive 2010/64/EU 


right to interpretation 
and translation in 

criminal proceedings

“first EU fair trial law”

Directive 2016/343/EU 


Presumption of 
innocence 


EAWEAW

EIO

EPPO



EAW
(10) The mechanism of the European arrest 

warrant is based on a high level of 
confidence between Member States. Its 

implementation may be suspended only in 
the event of a serious and persistent breach 

by one of the Member States of the 
principles set out in Article 6(1) of the 

Treaty on European Union, determined by 
the Council (..)


(12) This Framework Decision respects 
fundamental rights and observes the 

principles recognised by Article 6 of the 
Treaty on European Union and reflected in 
the Charter of Fundamental Rights of the 

European Union



“.. with respect to detention conditions in the issuing 
Member State (..) the executing judicial 
authority must determine, specifically and 
precisely, whether there are substantial 
grounds to believe that the individual 
concerned by a European arrest warrant 
(..) will be exposed, because of the 
conditions for his detention in the issuing 
Member State, to a real risk of inhuman 
or degrading treatment“

“fundamental rights risk assessment”CGU
E, C-404/15 Aranyos

i e CAlăAraru, 5 April 2016, GS



CJEU ruling 128/18

Of 15 October 2019 

“Dorobantu” 

EU standard?





Detention 
conditions



The creation of an area of freedom, security and justice within the 
Union is based on mutual confidence and a presumption of 
compliance by other Member States with Union law and, in 

particular, with fundamental rights. However, that presumption is 
rebuttable. Consequently, if there are substantial grounds for 

believing that the execution of an investigative measure indicated in 
the EIO would result in a breach of a fundamental right of the person 

concerned and that the executing State would disregard its 
obligations concerning the protection of fundamental rights 

recognised in the Charter, the execution of the EIO should be refused. 


EIO DIRECTIVE 2014/41 (cons. 19)

EIO



Gavanozov Case 


C-324/17 october 2019

Legal remedies?

Refusal 
ground of 
potential 
violation of 
fundamental 
rights(11.1 (f)

A and Others


c-584/19 (2020)


Issuing authority




 

role of 

Luxembourg Court



National 
courts?



EPPO



Fundamental 
rights protection 
after EPPO



Safeguards are national 

not transnational




A new 
roadmap?





"Those who would give up 
essential Liberty, to purchase a 

little temporary Safety,  deserve 
neither Liberty nor Safety." 


Benjamin Franklin, 1755
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