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• Arca Investments (AI) is a Slovak-Czech investment group, portfolio of 200
companies (CZE, SVK, GBR, CYP, MLT), active in finance, energy and real
estate

• 05/2021, Municipal Court in Prague, CZE declared AI´s bankruptcy; 1.900
creditors, debt of 760.000.000 EUR, largest bankruptcy in CZE and SVK ever

• data:
• foundation: 2003
• registered seat: Bratislava, SVK
• total assets: 807.000.000 EUR (2018)
• equity: 66.000.000 EUR (2018)
• profit: 15.000.000 EUR (2018)

• creditors: major part in CZE, funds, cooperatives, SME, individuals,
municipalities, catholic church

• assets: major part in SVK, CYP, MLT, GBR
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ARCA INVESTMENTS



• level of knowledge of EU regulation

• hotchpot rule

• unilateral undertaking

• parallel reorganisation in two member states

• transition of assets between main and secondary jurisdictions

• insolvency registers (EU, CZE, SVK)
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REGULATION (EU) 2015/848 – CHALLENGES/LESSONS LEARNED



• THE EXPERTISE IN EU REGULATION (art. 2/8, art. 2/10)

• knowledge of EU regulation remains low at the level of local first
instance insolvency courts

• SVK - ambiguities regarding the very moment of initiating secondary
insolvency proceedings (‘the time of the opening of proceedings’ means
the time at which the judgment opening insolvency proceedings becomes
effective, regardless of whether the judgment is final or not)

• CZE - ambiguities regarding the interpretation of the term
"establishment„
• in national jurisdiction: a special and independently registered
business place in which the trade is operated

• in the EU: place of operations where a debtor carries out (...) a non-
transitory economic activity with human means and assets;
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REGULATION (EU) 2015/848 - CHALLENGES



• THE HOTCHPOT RULE (art. 23/2, art. 49)

• the scheme and rules for the distribution of recovery from the realisation
of assets to be governed by the national insolvency laws
• CZE versus SVK

• reorganisation
• CZE no minimal recovery versus SVK minimal recovery of 50 % of
claims

• recast regulation - equal treatment of creditors – important role of the
insolvency administrator in the main proceeding

• protection of creditors by the competence of the insolvency
administrator in the main proceeding to register the claims of all
creditors in any secondary proceedings

• surplus of assets in the secondary proceedings to be remitted to the
main insolvency
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REGULATION (EU) 2015/848 - CHALLENGES



• THE UNILATERAL UNDERTAKING (art. 36)

• to avoid the opening of secondary insolvency proceedings
• unilateral undertaking of the insolvency administrator in the main
insolvency proceedings

• compliance of the distributing of assets or proceeds received with the
distribution and priority rights under national law in potential secondary
insolvency proceedings

• insolvency administrator shall be liable for any damage caused to local
creditors as a result of its noncompliance with the obligations and
requirements for the unilateral undertaking
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REGULATION (EU) 2015/848 - CHALLENGES



• INSOLVENCY REGISTERS (EU, CZE, SVK) (art. 24)

• Member States shall establish and maintain registers in which information
concerning insolvency proceedings is published (‘insolvency registers’)

• mandatory information:
• date of the opening of insolvency proceedings
• court opening insolvency proceedings and the case reference
number

• type of insolvency proceedings
• whether jurisdiction for opening proceedings is the main insolvency
proceedings jurisdiction or the territorial insolvency
proceedings/secondary insolvency proceedings jurisdiction

• debtor‘s and insolvency practitioner´s info
• time limit for lodging claims
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REGULATION (EU) 2015/848 - CHALLENGES



• EU INSOLVENCY REGISTER
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REGULATION (EU) 2015/848 - CHALLENGES



• SVK INSOLVENCY REGISTER
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REGULATION (EU) 2015/848 - CHALLENGES



• SVK INSOLVENCY REGISTER
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REGULATION (EU) 2015/848 - CHALLENGES



• SVK INSOLVENCY REGISTER
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REGULATION (EU) 2015/848 - CHALLENGES



• CZE INSOLVENCY REGISTER
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REGULATION (EU) 2015/848 - CHALLENGES



• CZE INSOLVENCY REGISTER – TOTAL NUMBER OF DOCS = 5.868
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REGULATION (EU) 2015/848 - CHALLENGES



• CZE INSOLVENCY REGISTER
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REGULATION (EU) 2015/848 - CHALLENGES



• COURT DECISION I. INST (05/2021) – TERRITORIAL PROCEEDINGS
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REGULATION (EU) 2015/848 - CHALLENGES



• COURT DECISION II. INST (10/2021) – MAIN PROCEEDINGS
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REGULATION (EU) 2015/848 - CHALLENGES



• REGISTERED CLAIMS (TOTAL OF 1925)
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REGULATION (EU) 2015/848 - CHALLENGES



• REGISTERED CLAIMS (TOTAL OF 1925)
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REGULATION (EU) 2015/848 - CHALLENGES



• INCIDENTAL DISPUTES (TOTAL OF 212)

19 1
9 1
9

REGULATION (EU) 2015/848 - CHALLENGES



„BANKRUPTCY IS A LEGAL PROCEEDING IN WHICH YOU PUT YOUR
MONEY IN YOUR PANTS POCKET AND GIVE YOUR COAT TO YOUR
CREDITORS.“
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BANKRUPTCY DEFINITION WORLDWIDE 
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JOEY ADAMS

Joey Adams (January 6, 1911 – December 2, 1999), 
born Joseph Abramowitz, was an American 
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General rule: the lex fori concursus
- Art. 7 Regulation 2015/848

• The Law of the State of the opening of the insolvency proceedings
determines the effects of the insolvency proceedings (opening,
conduct, closure) both procedural and substantive.

Relevant case law: MG Probud Gdynia, C-444/07



Art. 7 (2) Non-exhaustive list of 
examples
…

Set-offs – Art. 7(2)(d)

Current contracts – art. 7(2)(e)

…

Ranking of claims, distribution of proceeds, rights of creditors who have 
been paid through the enforcement of security or set-off – art. 7(2)(i)

…



Exceptions to the rule
“Save as otherwise provided in the Regulation”: Art. 8-18

Rationale (recital 67): to protect legitimate expectations of the 

contracting parties

• -Third parties rights in rem –Article 8;

• -Set-off –Article 9;

• -Reservation of title –Article 10.

• -Contracts relating to immoveable property –Article 11;

• -Payment systems and financial markets –Article 12;

• -Contracts of employment –Article 13;

• -Rights subject to registration –Article 14;

• - European patents with unitary effect and Community trade marks – Article 15

• - Detrimental Acts - Article 16

• -Protection of third party purchasers -Article 17;

• -Effects on pending lawsuits and arbitral proceedings –Article 18.



Set-off (art. 9)

The rule: art. 7(2)(d)

The exception:

• A creditor can demand the set-off of his claim against the claims of the
insolvent debtor provided the law applicable to the insolvent debtor’s
claim allows a set-off (even if the lex concursus prohibits a set-off).

• Determination of the applicable law to the debtor’s claim in accordance
with the ordinary rules of private international law.

• The law applicable to the debtor’s claim may be the law of a third country
(the regulation doesn’t say of a MS).

Relevant case-law: CeDe Group AB v KAN S.p. z o.o., C-198/18



Reservation of title (art. 10)

• When the title over the asset is not transferred

upon delivery but upon payment.

• The opening of insolvency proceedings against the purchaser of an
asset shall not affect the seller’s rights based on a reservation of title
where at the time of the opening of the insolvency proceedings the
asset is situated within the territory of a MS other than the MS of the
opening of the insolvency proceedings (10(1)).

-fraudulent transfer of assets

-clause in the contract about not moving the asset from a specific MS’s
territory until payment is made.



• The opening of insolvency proceedings against the

seller of an asset after delivery, shall not constitute grounds for
rescinding or terminating the sale and shall not prevent the purchaser
from acquiring title where at the time of the opening of proceedings
the asset sold is situated within the territory of a MS other than the
state of the opening of the insolvency proceedings (10(2)).

Relevant case law: German Graphics Graphische Maschinen GmbH v
Alice van der Schee, C-292/08



Rights in rem (art. 8)

• The lex concursus shall not affect rights in rem

• Rationale (Recital 68): importance of third parties rights in rem for the granting of credit.

• Rights in rem:

-Rights that the debtor has granted to third parties over his/her property as security for the
repayment of a debt.

-Over all assets, tangible or intangible, movable or immovable.

• Conditions:

-the right in rem has been created before the opening of the insolvency proceedings.

-the right must be in a different MS than the one of the opening of the proceedings.

• The lex concursus will govern the rights of creditors who have been paid in part through 
the enforcement of security (art. 7(2)(i)).



Relevant case law:

-Hermann Lutz v Elke Bäuerle, C-557/13

-ERSTE Bank Hungary Nyrt v Magyar Állam and Others, C-527/10

-SCI Senior Home v. Gemeinde Wedemark and Hannoversche
Volksbank eG, C-195/15



Contracts relating to immovable 
property (art. 11)

Contract to acquire or make use of immovable property

• The effects of the insolvency proceedings will be governed by the law
of the MS where the immovable property is situated (lex situs).

• What is immovable property: lex situs

• Whether a particular right resulting from a contract falls under the
scope of art. 11: lex situs

• Para. 2 empowers the court of the insolvency proceedings to decide
on certain issues.



Contracts of employment art. 13

• The law of the MS applicable to the contract of

employment (lex contractus, including the MS insolvency law).

• Including contract, law or collective bargaining agreements.

• Lex contractus: art. 8 Rome I Regulation

• If the employment agreement is governed by the law of a third
country=>lex concursus.

• Para. 2 empowers the court or the local authorities to take action
under certain circumstances.

• Questions other than re. the effects of the insolvency proceedings on
the contract=>lex concursus eg. if their claim has priority over other
claims



Effects on rights subject to 
registration - art. 14
• Rights of the debtor in immovable property, a ship, or

an aircraft subject to registration in a public register.

• Applicable law: the law of the MS of the authority which keeps the
register

• With regard to third countries national conflict of law rules (of the lex
concursus) apply.

• Protects the system of registration and the legal certainty provided by
it => art. 14 applies re. the question of admissibility and registrability
of a right and their consequences (eg. declaratory function or
condition of the creation of a right?).



European patents with unitary effect
and Community trade marks 
– Art. 15

• European patens, community trademarks and other similar

Rights (eg. designs) established by EU law may be included only in the 
main insolvency proceedings (art. 3(1)).

• National patents/trademarks: possibility to open local proceedings.

• Art. 15 applies also on rights in rem over the above rights.



Detrimental acts 

• The rule: Art. 7(2)(m) lex concursus 

Acts prior to the opening of the insolvency proceedings: can they be set
aside or avoided?

Voidness, voidability or unenforceability of acts detrimental to the
body of creditors.

• The exception: Art. 16

Relevant case law: Lutz v. Bäuerle

• Vinyls Italia SpA in liquidation v Mediterranea di Navigazione SpA

• Nike European Operations Netherlands BV v Sportland Oy



Protection of third party purchasers
- Art. 17

The validity of the disposal of an immovable asset

or a ship/aircraft subject to registration, or securities the existence of 
which requires registration by law => 

Is subject to the law of the MS (including its insolvency law) where

-the immovable asset is situated or 

-the authority keeping the register is located.

Rationale: protection of the good faith of third parties (and reliance on
public registers).



THANK YOU FOR YOUR ATTENTION !!!
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the source of the law

Regulation (EU) 2015/848 of the European Parliament and of the 
Council of 20 May 2015 on insolvency proceedings



main
insolvency

proceedings

secondary insolvency

proceedingsterrito
rial insolvency

proceedings



§ Secondary insolvency proceedings may 
be opened in the Member State where 
the debtor has an establishment. 

Opening

§ The effects of secondary insolvency 
proceedings are limited to the assets 
located in that State.

Assets

• That of the Member State within the 
territory of which the secondary 
insolvency proceedings are opened.

The law 



*under the law of the Member State within the territory of which the opening of 
secondary insolvency proceedings is requested.

Right to request 
the opening of 

secondary 
insolvency 

proceedings

The insolvency 
practitioner in the 
main insolvency 

proceedings

Any other person or 
authority 

empowered to 
request the opening 

of insolvency 
proceedings*



A court seised of a 
request to open 

secondary insolvency 
proceedings shall 

immediately give notice

to the insolvency 
practitioner or the 

debtor in possession in 
the main insolvency 

proceedings

give it an opportunity to 
be heard on the 

request.

Decision to open secondary 
insolvency proceedings



Protective measures

• The court may order protective measures to protect
the interests of local creditors by requiring the
insolvency practitioner or the debtor in possession
not to remove or dispose of any assets which are
located in the Member State where its
establishment is located unless this is done in the
ordinary course of business.

• The court may also order other measures to protect
the interest of local creditors during a stay, unless
this is incompatible with the national rules on civil
procedure.



Judicial review of the decision to open 
secondary insolvency proceedings 

The insolvency practitioner in the main insolvency
proceedings may challenge the decision to open
secondary insolvency proceedings before the courts of
the Member State in which secondary insolvency
proceedings have been opened on the ground that the
court did not comply with the conditions and
requirements of Article 38.



Advance payment of costs and expenses 

Where the law of the Member State in which
the opening of secondary insolvency
proceedings is requested requires that the
debtor's assets be sufficient to cover in whole
or in part the costs and expenses of the
proceedings, the court may, when it receives
such a request, require the applicant to make
an advance payment of costs or to provide
appropriate security.



Cooperation and communication 
between insolvency practitioners

The insolvency practitioner in the main insolvency
proceedings and the insolvency practitioner or
practitioners in secondary insolvency proceedings
concerning the same debtor shall cooperate with each
other to the extent such cooperation is not incompatible
with the rules applicable to the respective proceedings.
Such cooperation may take any form, including the
conclusion of agreements or protocols.



In implementing the cooperation
the insolvency practitioners shall:

as soon as possible communicate to each other any information which may be relevant to the 
other proceedings, in particular any progress made in lodging and verifying claims and all

measures aimed at rescuing or restructuring the debtor, or at terminating the proceedings, 
provided appropriate arrangements are made to protect confidential information

explore the possibility of restructuring the debtor and, where such a possibility exists, 
coordinate the elaboration and implementation of a restructuring plan

coordinate the administration of the realisation or use of the debtor's assets and affairs; the 
insolvency practitioner in the secondary insolvency proceedings shall give the insolvency

practitioner in the main insolvency proceedings an early opportunity to submit proposals on 
the realisation or use of the assets in the secondary insolvency proceedings



Cooperation and communication 
between courts

It may, in particular, concern: 
• coordination in the appointment of the insolvency practitioners
• communication of information by any means considered appropriate by the 

court 
• coordination of the administration and supervision of the debtor's assets and 

affairs 
• coordination of the conduct of hearings 
• coordination in the approval of protocols, where necessary 



Cooperation and 
communication 

between 
insolvency 

practitioners and 
courts

an insolvency practitioner in main
insolvency proceedings shall

cooperate and communicate with 
any court before which a request to 

open secondary insolvency
proceedings is pending or which

has opened such proceedings

an insolvency practitioner in 
territorial or secondary

insolvency proceedings shall
cooperate and communicate
with the court before which

a request to open main
insolvency proceedings is

pending or which has opened
such proceedings

an insolvency practitioner in 
territorial or secondary

insolvency proceedings shall
cooperate and communicate
with the court before which

a request to open other
territorial or secondary

insolvency proceedings is
pending or which has opened

such proceedings



- creditors

Any creditor may lodge its claim in the main insolvency
proceedings and in any secondary insolvency proceedings



- the rights of the creditor

The insolvency practitioner shall be entitled to participate in 
other proceedings on the same basis as a creditor, in particular
by attending creditors' meetings.



Stay of the process of liquidation of assets 

The court which opened the secondary insolvency
proceedings shall stay the process of realisation of
assets in whole or in part on receipt of a request from
the insolvency practitioner in the main insolvency
proceedings.



Stay of the process of liquidation of assets 

In such a case, it may require the insolvency
practitioner in the main insolvency proceedings to take
any suitable measure to guarantee the interests of the
creditors in the secondary insolvency proceedings and
of individual classes of creditors.



The court shall terminate the stay of 
the process of liquidation of assets:

at the request of the insolvency practitioner in the main
insolvency proceedings

- of its own motion, 
- at the request of a creditor or at the request of the 
insolvency practitioner in the secondary insolvency
proceedings
if that measure no longer appears justified, in particular, by 
the interests of creditors in the main insolvency
proceedings or in the secondary insolvency proceedings



Assets remaining in the secondary
insolvency proceedings

If, by the liquidation of assets in the secondary insolvency
proceedings, it is possible to meet all claims allowed under
those proceedings, the insolvency practitioner appointed in 
those proceedings shall immediately transfer any assets
remaining to the insolvency practitioner in the main insolvency
proceedings.



Power of the insolvency practitioner
to propose restructuring plans

Where the law of the Member State where secondary
insolvency proceedings have been opened allows for such
proceedings to be closed without liquidation by a restructuring
plan, a composition or a comparable measure, the insolvency
practitioner in the main insolvency proceedings shall be 
empowered to propose such a measure in accordance with the 
procedure of that Member State.



The closure of insolvency proceedings
shall not prevent the continuation of
other insolvency proceedings
concerning the same debtor which
are still open at that point in time.



Thank you.
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Main and secondary proceedings

www.bobwessels.nl2

Recital 48 EIR 2015:

(48) Main insolvency proceedings and secondary insolvency 
proceedings can contribute to the efficient administration of the debtor’s 
insolvency estate or to the effective realisation of the total assets if there 
is proper cooperation between the actors involved in all the concurrent 
proceedings. Proper cooperation implies the various insolvency 
practitioners and the courts involved cooperating closely, in particular by 
exchanging a sufficient amount of information. In order to ensure the 
dominant role of the main insolvency proceedings, the insolvency 
practitioner in such proceedings should be given several possibilities for 
intervening in secondary insolvency proceedings which are pending at 
the same time.... 



The IP 3.0

www.bobwessels.nl3

Article 26(1) PRD (2019/1023)

Practitioners in procedures concerning restructuring, insolvency and 
discharge of debt

Member States shall ensure that:
(a) practitioners appointed by a judicial or administrative authority in procedures 
concerning restructuring, insolvency and discharge of debt (‘practitioners’) 
receive suitable training and have the necessary expertise for their 
responsibilities;
(b) the conditions for eligibility, as well as the process for the appointment, 
removal and resignation of practitioners are clear, transparent and fair;
(c) in appointing a practitioner for a particular case, including cases with cross-
border elements, due consideration is given to the practitioner's experience and 
expertise, and to the specific features of the case; and
(d) in order to avoid any conflict of interest, debtors and creditors have the 
opportunity to either object to the selection or appointment of a practitioner or 
request the replacement of the practitioner.



ELI Business Rescue Report
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Recommendation 1.12: 
The European and national legislators should set professional and ethical standards for 
insolvency practitioners and ensure that the relevant professional bodies are consulted and 
involved in the creation of such standards and that they take into account best practices for 
appropriately regulated professional parties as set out in principles and guidelines on 
regulation of the restructuring and insolvency profession developed or adopted by 
European and international non-governmental organisations active in the area of 
restructuring and insolvency. 
Such standards should at least contain 
(i) rules on licensing and registration, (ii) supervision 
and discipline, (iii) qualification and training, 
(iv) an appointment system, (v) work standards during 
administration, (vi) legal powers and duties, 
(vii) remuneration, (viii) reporting and communication and 
(ix) ethical working standards (including rules
on conflict of interests and (x) a complaint procedure).

https://www.europeanlawinstitute.eu/projects-publications/completed-projects-
old/insolvency/

https://www.europeanlawinstitute.eu/projects-publications/completed-projects-old/insolvency/


IP in EIR 2015
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Powers:

• “IP”: broad concept of Art. 2(5) / Annex B / 114 national names for such 
persons or bodies 

Germany lists 10 names, Austria 9, Italy 8 and Malta 6, where Spain list 
2 names and Lithuania just one. 

• Automatic recognition of insolvency proceedings opened in a MS  
means the recognition of the appointment of the IP and of its  
powers in all other MSs 

• Nature, scope of “office”, rights and obligations of the liquidator 
are determined by the lex concursus (Art 7.2(c)). Liabilities??



Insolvency practitioner (IP) (Cont’d)

www.bobwessels.nl6

• Art. 21(1): the main IP may transfer assets out of the State in which 
they are situated; he must respect however Art. 8 (Third parties right 
in rem) and Art. 7 (Reservation of title)

• Defence of creditors: request opening of secondary proceedings

• Art. 21(3): the IP’s duty to comply with the law of the MS within the 
territory of which it intends to take action exercising its powers

• However: main IP has “dominant” position, e.g.
• Avoid opening secondary proc. (Art. 36 undertaking)
• Ask for stay of process of realisation
• Ask court to convert in other type of proc.

• See 2022-06-doc1

• Anyway, they have to cooperate



www.bobwessels.nl

Coordination main and secondary proceeding(s)



Cross-border cooperation and communication – EIR 2015

• Renewed recital 48
• Renewed Art. 41 (former 31)

CoCo between IPs
• Art. 42 

CoCo between courts
• Art. 43

CoCo between lPs and courts

Including: use of protocol
or court approving it



E.g. Article 42—Cooperation and communication between courts

3. The cooperation referred to … may be implemented by any 
means that the court considers appropriate. It may, in particular, 
concern:
(a) coordination in the appointment of the insolvency practitioners;
(b) communication of information by any means considered 
appropriate by the court;
(c) coordination of the administration and supervision of the debtor’s 
assets and affairs;
(d) coordination of the conduct of hearings;
(e) coordination in the approval of protocols, where necessary.

www.bobwessels.nl9



Shaping and Modeling “Cooperation”?

Recital 48, last line: 
‘…. When cooperating, IPs and 
courts should take into account 
best practices for cooperation in 
cross-border insolvency cases, 
as set out in principles and 
guidelines on communication 
and cooperation adopted by 
European and international 
organisations active in the area 
of insolvency law, and in 
particular the relevant guidelines 
prepared by the United Nations 
Commission on International 
Trade Law (Uncitral)’



www.bobwessels.nl

https://www.insol-europe.org/download/documents/1113



www.bobwessels.nl

European Communication and Cooperation Guidelines 
For Cross-border Insolvency

CoCo Guidelines 2007 

CoCo Guidelines (18 in number)

Endorsement by INSOL Europe 

Status – “Soft law” / best practices

Promotes coordination, using ‘Protocols’ (includes “Checklist Protocol”)

• Examples:

- Requirements for practitioners
- Language
- Fees and costs



www.bobwessels.nl

CoCo Guidelines - Guideline 4

4.2. A liquidator is required to act with the appropriate knowledge of the EC   
Insolvency Regulation and its application in practice.

4.3. A liquidator is required to act honestly, objectively, fairly and 
expeditiously in dealing with all parties concerned, including the courts.



www.bobwessels.nl

CoCo Guidelines - Guideline 10

10.1. Liquidators shall determine the language in which Communications 
take place on the basis of convenience and the avoidance of costs. The 
court is advised to allow use of other languages in all or part of the 
proceedings if no prejudice to a party will result.

10.2. Courts are encouraged, to the maximum extent permissible under 
national law, to accept any documents related to those communications 
in language decided upon under Guideline 10.1, without the need for a 
translation into the language of proceedings before them.



www.bobwessels.nl

CoCo Guidelines - Guideline 11 Fees and costs 

11.2. Obligations and fees incurred by the liquidator in the main
proceedings prior to the opening of any secondary proceedings but 
concerning assets to be included in the estate of these latter
proceedings in principle will be funded by the estate corresponding
to the secondary proceedings. 



CoCo Guidelines Appendix I Checklist Protocol

www.bobwessels.nl16

A Protocol is designed to apply within the framework of the EC Insolvency Regulation and all
liquidators should be acquainted with the terms referred to in the Regulation, the Guidelines
and in a Protocol. See Guideline 4.1. In practice, cooperation – and therefore a Protocol –
will particularly refer to certain basic requirements and to specific issues to be addressed in
the cross-border insolvency case at hand.

Basic requirements for a Protocol
1. A clause should be inserted, stating that nothing contained in the protocol shall be
construed to increase, decrease or otherwise affect in any way the independence,
sovereignty or jurisdiction of the relevant national courts.
2. An additional clause should be inserted, stating that the courts involved shall be entitled at
all times to exercise its independent jurisdiction and authority with respect to matters
presented to the courts and the conduct of the parties appearing in such matters, including
the court’s ability to provide appropriate relief on an ex parte basis or a limited notice basis.
3. A clause could be inserted, stating that where there is any discrepancy between the
Protocol and the Guidelines either one of them (the Protocol or the Guidelines) will prevail.



Basic requirements

• Basic requirements with regard to liquidators
• 1. Statement of the status of the liquidators. 
• 2. Statement that each of the liquidators is subject only to the jurisdiction of its own court.
• 3. Statement of the right of each of the liquidators to be heard as a foreign representative in the other 

insolvency proceedings.
• 4. Statement of each of the liquidators that they will communicate and cooperate with each other as 

best as possible under the application of the European Communication and Cooperation Guidelines 
For Cross-border Insolvency.

•
• Basic requirements with regard to the debtor
• 1. Statement of identity of the debtor and its management.
• 2. Statement of the involvement of the debtor prior to certain steps taken.
•
• Basic requirement with regard to the proceedings
• 1. Statement of type (main, secondary) and nature (domestic name) of the insolvency proceedings.
• 2. Statement of specific topics, like mandatory involvement of certain third parties or bodies and to 

certain mandatory forms to use.
• 3. Statement of the use of language.
• 4. Statement of division of costs. 
• 5. Statement relating to methods of exchanging and sharing information.
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Specific issues for cooperation

• 1. The goal of co-operation.
• 2. The performance of certain acts and timescales to realise this goal.
• 3. The coordination of issuing information to be communicated to creditors.
• 4. The coordination of lodging of claims.
• 5. The sharing of information on claims lodged, the verification and disputes concerning claims.
• 6. The ranking of creditors.
• 7. The description and disposal of relevant assets.
• 8. The actions planned or underway in order to recover assets, including action to obtain payment from debtors.
• 9. The location of assets. 
• 10. The actions to obtain payment from debtors. 
• 11. The initiation of actions to set aside detrimental acts.
• 12. The filing of actions against third parties in relation to the insolvent company.
• 13. The right to demand performance or to terminate an executory contract.
• 14. The exercise of any voting rights.
• 15. The decisions relating to (post-commencement) financing, including the provision of security.
• 16. The filing of additional insolvency petitions concerning establishments in other Member States.
• 17. The process of drawing up or the submission of a liquidation or reorganisation plan.
• 18. The distribution of any kind of dividends.
• 19. The application of the hotch-potch rule.
• 20. The applicable law on certain issues.
• 21. The closure of any insolvency proceedings and its effect on the continuation of other insolvency proceedings.
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Draft Int’l Protocol 





EU Cross-Border Insolvency Court-to-Court Cooperation Guidelines
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The EU JudgeCo Principles serve as a practical tool

• 26 non-binding principles on case management of courts and the equal 
treatment of creditors and principles about the judicial decisions itself, on its 
reasoning and for instance on providing a stay or moratorium. Several 
principles relate to the course of the proceedings, such as notifications and 
authentication of documents, and principles on the outcome of judicial 
cooperation, for instance cross-border sales, assistance to a reorganisation or 
rules for binding creditors to an international reorganisation plan, and 

• 18 EU Cross-Border Insolvency Court-to-Court Communications Guidelines 
(‘EU JudgeCo Guidelines’), a set of very practical guidelines to facilitate 
communications in individual cross-border cases. 

• The EU JudgeCo Principles and Guidelines will strengthen efficient and 
effective communication between courts in EU Member States in insolvency 
cases with cross-border effects.

• https://www.universiteitleiden.nl/en/research/research-projects/law/eu-judgeco-
platform

•
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2020 Example 

• Result of judicial interprofessional cooperation between judicial institutes of 
France, Belgium, Spain and Poland, in the form of a set of guidelines for judicial 
cooperation

• Have been devised based on the professional training prepared by these 
countries’ judicial training throughout 2020

• These guidelines aim at facilitating efficient cooperation between courts in 
terms of insolvency proceedings, taking into account other formulated 
standards in this area, such as (i) the 2007 ‘Insol European Communication and 
cooperation guidelines for cross border insolvency’, (ii) the 2009 UNCITRAL 
Practice Guide on Cross-Border Insolvency Cooperation and (iii) the standards 
adopted in 2012 by III (International Insolvency Institute) on Coordination of 
Multinational Enterprise Group Insolvencies. See 
https://www.enm.justice.fr/sites/default/files/guide_de_bonnes_pratiques_insolv
ency_en_v2.pdf. See also https://www.insol-europe.org/eu-study-group-links.
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Protocols - recent literature / tools

• https://bobwessels.nl/blog/2021-06-doc5-to-protocol-or-not-
to-protocol-insolvency-law/

• Vattermoli/Madaus/Pasquariello/Castells 2021**

• Kokorin/Wessels 2021

** Model protocols in French, German, Italian and Spanish
• https://www.project-top.eu/news/e-books/
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Thank you for your attention!

Bob Wessels
info@bobwessels.nl
++31629577403

These slides are intended for general information purposes only and
should not be construed as legal advice on any specific facts or
circumstances. These slides should also not be used as the basis for
giving definitive advice without checking the primary sources.
The contents may not be quoted, referred to or used in any other
publication or proceeding without my prior written consent, to be given
or withheld at my discretion. 
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Cross-border insolvency: 

the situation where the insolvent debtor has assets in

more than one state or some of the creditors do not reside

in the state where the insolvency proceedings take place.

In these cases, the active and passive mass is located in

several States and this implies a necessary interaction

between them. 



The fact that each State can regulate insolvency

autonomously creates difficulties of coordination

between several procedures simultaneously pending in

different fora with the risk of an overall inefficient

insolvency management, of a contrast of judges and

uncertainty in the execution phase.



The legislative evolution on the matter to date has seen

the adoption of the following acts:

1) Unicitral Model Law in 1997

2) Regulation (EC) n. 1346/2000

3) Regulation (EC) 2015/848 (as modified by Regulation (EC) 

2260/2021)



1) Model Law on Cross-Border Insolvency: 

- Already kwonw as Unicitral Model Law. It has rapresented the first

step towards the reorganization in the matter, in the tent of offer a

common discipline of the subject.

- It was adopted in 1997 by the United Nations Commission on

International Trade Lawn in order not to create a single discipline for

all States in the world, but to act as a model in the drafting of their

national legislation, in compliance with the particularities and

differences between individual internal procedures. It wasn’t so

successfull (It has been adopted by 44 Countries).



2) Regulation (EC) 1346/2000

- The Regulation introduces the COMI criterion: "center of

main interests" means the place where the debtor

habitually carries out the management of his interests and

is therefore recognizable by third parties.

- The Regulation applies only to procedures in which the

center of the debtor's main interests is within the Community.



- The procedure introduced by th Regulation in 2000 is

universal and includes all the debtor's assets.

- Howewer, to protect all the different interests, the Regulation

allows to open a secondary procedure in the Member State

where the debtor has a dependency. whose effects are limited

to assets located in that State. Binding provisions of

coordination with the main procedure also allow for compliance

with the requirements of uniformity within the Community.



3) Regulation (EC) 2015/848 – as modified by Regulation (EU) 2021/2260

- 2105 Regulation was introduced to remedy the criticalities of the

2000 regulation, in particular the definition of a "center of main

interests";

- it completely replaced the 2000 regulation;

- to date, the 2021 regulation has amended annexes A and B of the

regulation, which contain the types of national insolvency

proceedings (art. 2.4 Reg. 2015/848) and the

national insolvency administrators



- European jurisprudence had tried to clarify that, for the purposes of

identifying jurisdiction, COMI should be understood as the place

where the debtor habitually and recognizable by third parties

carries out the management of his interests.

- According to the position of the European Court, the EU Reg.

848/2015 clarifies that the COMI is the place where the debtor

exercises the management of his interests in a habitual and

recognizable way by third parties.



- Article 3.1 established that "The courts of the Member State in

whose territory the center of the main interests of the debtor is

located (main insolvency procedure) are competent to open the

insolvency proceedings. The center of main interests is the place

where the debtor exercises the management of his interests in a

habitual and recognizable way by third parties ".



- The Regulation establishes uniform conflict-of-law rules that replace

national rules of private international law.

- As a rule, it applies the law of the Member State in which the proceedings

started (lex concursus). This conflict of laws rule applies to both the main

insolvency proceedings and the local proceedings.

- The lex concursus determines all the effects of the insolvency procedure,

whether procedural or substantive, on the subjects and legal relationships

concerned. It governs all the conditions for opening, carrying out and

closing insolvency proceedings.



However, is quite possible that courts of different Member States

could be considered competent to open cross-border insolvency

proceedings, thus generating a conflict of jurisdiction and a conflict

of applicable laws. 



Positive conflicts of jurisdiction: 

in such cases, the jurisdiction must be identified in application of the

prevention criterion (one that was opened first as the main

procedure).

This moment is meant as that in which the procedure begins to

produce effects, coinciding with the moment in which the opening

decision, which underlies it, begins to be recognized in the other

Member States.

This moment, however, depends on the regulation of each State.



Negative conflicts of jurisdiction:

The resolution of negative conflicts of jurisdiction - this case is

certainly rarer than the previous one - is more complicated, as a

consequence of the difficult in identifying the COMI.

Howewer, in the lack of a specific provision, according to a part of

doctrine, the jurisdiction can be identified based on the place

where the debtor has a site, so as to be able to establish an

independent territorial procedure in respect with paragraph 4 of

art. 3 of Regulation 2015/848.
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BACKGROUND

-EC estimations

-Discrepancies and barriers, forum shopping

-Origins

-Regulation (EU) 2015/848 on insolvency proceedings across EU borders.

-EC Group of Experts



DIRECTIVE

-Objective:
Remove obstacles

-Scope:
-preventive restructuring framework and early warning tools with a view to 
preventing insolvency and ensuring their viability for debtors;

-procedures aimed to discharge of debt for entrepreneurs who are insolvent 
but honest

-measures to increase the efficiency of procedures concerning restructuring 
insolvency and discharge of debt



-New rules

Early warning
Early restructuring
Breathing space before enforcement
Minority creditors
Access to financing
Court proceedings
Discharge period

DIRECTIVE



-Early warning tools and access to information

Innovation
Public business health system

DIRECTIVE



-Preventive restructuring frameworks

likelihood of insolvency
to preventing insolvency and ensuring their viability, without prejudice to 
other solutions for avoiding insolvency

Options

Restructuring plans

DIRECTIVE



-Discharge of debt
Importance of second chance

Options to States
3 years plan
Scope of persons

List of debts

DIRECTIVE



DIRECTIVE: IMPLEMENTATION

-Deadline 17 july 2021. One year extension

-8 out of 27:

Germany
Greece
France
Croatia
Lithuania
Austria
Portugal
Slovakia



CONCLUSION

Future harmonisation
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Data Protection Issues 
Insolvency: 
• In insolvency proceedings, practitioners become aware of important information relating to a 

company’s structure and financial information and hence they should know what personal data they 
hold, and accordingly, how they must treat it. Licensed IPs are required to keep records of their 
appointments, including a duty to keep records relating to the directors of the companies in respect 
of which they are appointed.

• The IP may also personally hold other information they have a duty to deal with, for example, list of 
debtors, list of creditors and the dividend distribution to the creditors, which may contain personal 
data. These records are kept by the IP and are not the same as the records of the insolvent company 
or bankrupt (although these may also be physically held by the IP).

• Where an IP is appointed, they will also become the data controller of the personal data held by the 
insolvent company. This is because the IP will control the purpose and manner in which the personal 
data is processed by the insolvent company. The IP must therefore comply with the relevant 
requirements of data protection laws, the local Cypriot laws and EU Regulations when dealing with 
personal data held by the insolvent company as well as all other personal data held in these various 
capacities.

• The GDPR (2016/679) was transposed into national law on the 31 July 2018 and applies to personal 
data only, whether held in electronic or hard copy form. 



Data Protection Issues 

Practical Points: 
During their appointment, IP’s are likely to encounter personal information both in relation to the insolvent entity itself 
(e.g. the company’s customer and employee databases) and also in relation to information generated in the course of 
their appointment as office holder (e.g. creditor, debtor and director information where such individuals are natural, 
living persons). Given the scope of the GDPR (including the sanctions for non-compliance), IP’s and their advisors 
should ensure they are well aware of the obligations and identify, pre-appointment, the relevant compliance issues to 
be addressed. 

Therefore, IPs: 

• Should data that has come into their possession and which part of all the data is subject to protection (in the context 
of them carrying out their duties and activities relating to the proceedings, and which personal data is being 
processed that can be based on a valid legal basis within the meaning of Article 6 of the GDPR (e.g. for the 
processing of data to the extent necessary for the legitimate interests being pursued by the data 
controller/processor). 



Data Protection Issues 
Practical Points: 
• Review what personal data will be held, where it came from, where it is held and what purpose it is retained for
• Be alive to the need to demonstrate compliance: keep adequate records of what data is collected, the basis for 

collecting it, how long is it kept for and if shared/transferred outside EU
• Ensure there are adequate procedures in place for promptly responding to individual requests (data subject’s rights) 
• Review data breach response procedures for insolvent company (and IP’s firm policy where breach may relate to 

practitioner-generated data)
• When appointed over major data holding companies (especially financial businesses) consider level of risk to the 

rights of individuals and ensure adequate measures (including IT security) is in place (this will be of significant 
importance when selling data assets in a formal insolvency process)

• Review any current privacy notices and ensure they are GDPR compliant
• Consider the types of processing activities you/the company carries out and identify and document the lawful basis 

for doing so
• Where consent is required, check how a data subject’s consent has been sought, recorded and managed and 

consider what remedial steps may be required to bring it up to GDPR standard. To be GDPR compliant, where 
consent is required, it must be freely given, specific, informed and unambiguous

• Consider designating a person to carry out the Data Protection Officer functions set out in the GDPR (if 
not already in place). 



Data Protection Issues 
The European Insolvency Regulation (‘EIR’) Recast

The EIR has a separate chapter on data protection of insolvency registers and data transferred when selling an insolvent company.

• Chapter VI on Data Protection (Articles 78 – 83) is, compared with the Insolvency Regulation of 2000 which has been replaced, 

entirely new. It is a logical consequence of the introduction of a system of interconnected insolvency registers, which will increase 

flows of information transcending national borders, and gathered and exchanged throughout the EU, often electronically. The 

Regulation respects the fundamental rights and observes the principles recognised in the Charter of Fundamental Rights of the

European Union, amongst others by promoting their provisions concerning the protection of personal data. 

• The allocation in the EIR Recast of a separate chapter on data protection indicates the heightened importance of this topic at the 

EU level. In the cross-border insolvency context, this issue becomes particularly relevant when applied to information contained in 

insolvency registers and (standard) notifications and claim forms. This information often contains the name, postal address, e-mail 

address (if any) and personal identification number (if any) of a creditor, which may all constitute personal data. Furthermore, in 

insolvency practice information regarding debtors of the insolvent debtor or data of subscribers or clients of an insolvent debtor 

(for example a child day-care centre, a fitness centre or a list of clients from a shop or an employment agency) will frequently be 

transferred separately as part of the sale of an insolvent business. Insolvency, indeed, is rather privacy sensitive.



Data Protection Issues 
The European Insolvency Regulation (‘EIR’) Recast

Scope of the EIR: Applies the types of insolvencies listed in Annex A that each MS has. 

Regarding data protection issues, Chapter VI states that processing of data in MS insolvency registers shall so be done 

by communicating to the Commission, the name of the natural or legal person, public authority, agency or any other 
body to exercise the functions of controller with a view to its publication on the European e-Justice Portal. MS must ensure 
that the technical measures for securing personal data processed are implemented (Article 24). Likewise, the Commission shall 

ensure security of such data as well. 

Regarding storage of information from the inter-connected national databases, no personal data relating to data 

subjects shall be stored in the e-Justice Portal. 

Regarding access to the registers, this is accessible from the e-Justice Portal for as long as the stored information  

remains accessible under national law. 



Data Protection Issues 

Final Thoughts 

Even though the issue of data protection during insolvency proceedings may not seem too evident as one’s 
mind automatically usually travels to the status of an entity, the company in insolvency is nevertheless 
actually quite apparent in light of data protection laws and regulations that IPs have a great deal of 
information coming into their possession that will be processed, stored and used to carry out the purpose 
of their appointment. 

Data protection compliance should be towards the top of each IPs list prior to accepting appointment and 
they should be aware of the risks when handling an entities affairs and making decisions based on the 
information collected and that will be used during insolvency procedures. 



Nicky Xenofontos, Advocate 
N. Xenofontos LLC
Law Firm 
Cyprus 



Training of lawyers on EU instruments 
on Insolvency Law and Family Law 

(CiviLAW)

The project is co-financed with the support of the European Union’s Justice programme

RECOGNITION OF INSOLVENCY PROCEEDINGS
PEDRO LEARRETA OLARRA

CiviLAW Webinar on Insolvency Law
8 June 2022

Zoom Webinar



GENERAL PRINCIPLE: 

i. The automatic and immediate recognition within the territory of the European Union of any
judgement handed down by a tribunal of a member state “opening insolvency proceedings”:

a. Based on mutual trust (grounds for non-recognition are reduced to minimum).

b. Therefore, no power is granted to scrutinize that court's decision by the tribunals of any other member state.

ii. Goals of the system:

a. To provide legal certainty in cross-border insolvency: common effects in the whole territory.

b. To promote efficiency of insolvency proceedings: territory should not be an obstacle to reach a solution.

c. To eliminate inequalities: so the competition is free indeed.

d. As a result: the insolvency proceedings in any member state are deemed to be universal (they aim to encompass all the
debtor´s assets and affect all creditors wherever they are).



GENERAL PRINCIPLE: 

iii. The “recognition” of the judgment in another state means:
a. No further formalities (no need of exequatur proceedings) to be effective.

b. Same effects (in any other member state) as under the law of the State of the opening of proceedings.

iv. It is automatic:
1. Legal exceptions: no jurisdiction of the court handing down the judgment.

2. “Centre of the debtor´s main interests” (place where the debtor conducts the administration of its interests on a regular
basis and is ascertainable): It is an autonomous concept of open character.

3. Presumption: place of the “registered office”.

4. The possibility of opening territorial insolvency proceedings (“secondary”):

1. Assets of the debtor (situated in the territory of another member state).

2. Restriction of creditor´s rights against assets (only if they give their consent).



GENERAL PRINCIPLE: 

v. It is immediate:

a. From the moment that it becomes effective in the state of the opening:

a. Before the Courts: The insolvency practitioner's appointment shall be evidenced by a certified copy of the original decision appointing it or by any other certificate
issued by the court which has jurisdiction.

b. Before third parties: No legalization or other similar formality shall/should be required.

b. Also where insolvency proceedings cannot be brought against that debtor in other Member States.



SOME RULES REGARDING THE INSOLVENCY PRACTICIONER

i. Powers:

a. May be exercised in another member state:

1. Restrictions:

• As long as no other insolvency proceedings are opened there.

• As long as no preservation measure to the contrary has been taken there.

2. Conditions: comply with the law of the member state within the territory of which it intends to take action.

b. No coercive measures, no right to rule on legal proceedings or disputes.



SOME RULES REGARDING THE INSOLVENCY PRACTICIONER

ii. Right to avoid the opening of secondary proceedings:

a. By giving a unilateral “undertaking” in respect of the assets located in the member state in which it
could be opened: the court seized of a request to open secondary insolvency proceedings should be able
to refuse that request if it is satisfied that the undertaking adequately protects the general interests of local
creditors.

b. When distributing those assets or the proceeds, it will comply with the distribution and priority rights under
national law that creditors would have if secondary insolvency proceedings were opened in that member
state.

c. Law applicable to the distribution of proceeds from the realization of assets, to the ranking of creditors'
claims, and to the rights of creditors in relation to the assets referred to in paragraph 1 shall be the law of
the member state in which secondary insolvency proceedings could have been opened.



SOME RULES REGARDING CREDITORS RIGHTS.

i. Lodge claims in insolvency proceedings by any means of communication, which are accepted by
the law of the State of the opening of proceedings, both in the main insolvency proceedings and in
any secondary insolvency proceedings.

ii. Use the standard claims form.
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