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Cyprus  
 

 
 

Infosheets on the Application of 
EU Procedural Rights Directives 

 

Executive summary 
 

This infosheet is part of the CrimiLAW project and aims to facilitate the understanding of how the 
procedural rights directives on access to a lawyer, the presumption of innocence and legal aid are 

implemented at national level in Cyprus. 

 
Generally, there have been varying levels of importance and value added through the implementation 

of the directives in question.  It must be noted that the Directive on the right of access to a lawyer 

(Directive 2013/48/EU), has not been implemented fully.  Under Cypriot law, the right is only 
safeguarded for arrested persons or persons deprived of their liberty.  Under the directive, the right is 

provided for suspects, from the moment they are notified that they are suspected persons.  This is an 
important omission.  

 

The Directive on the right to legal aid (Directive (EU) 2016/1919) is the directive which has had the 
biggest impact on the national system, as it has led to the amendment of existing Cypriot legislation 

in a manner whereby arrested persons now have a right to legal aid, prior to being brought before a 
competent criminal court and before being interrogated or any evidence-gathering acts by the 

investigative authorities. 

 
The Directive on the right to presumption of innocence (Directive (EU) 2016/343) has had the lowest 

impact on the national system, as this was a right which has always been safeguarded by the 
Constitution and the national case-law which adopts the relevant provisions of the ECHR.  

 

This infosheet has been prepared by Dimitris Lochias, Member of Cyprus Bar Association. 
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Right of access to a lawyer  
Directive 2013/48/EU 
 
In the Republic of Cyprus, the general right to have access to a lawyer was protected from the 

establishment of the Republic, by way of Article 11.4 of the Constitution, which provides for the right of 
an arrested person to have access to a lawyer of their choice.  A similar protection is afforded to 

defendants before criminal courts, by way of Article 12.5(c) of the Constitution.  

Directive 2013/48/EU on the right of access to a lawyer in criminal proceedings and in EAW proceedings 
and on the right to have a third party informed upon deprivation of liberty, has been introduced into the 

Cypriot national legal system by amendments made to Law 163(I)/2005, titled the “Rights of Suspects, 

Persons Arrested or Deprived of Their Liberty Law” as well as to Law 133(I)/2004, titled the “European 
Arrest Warrants and Extradition of Wanted Persons Between Member States of the European Union 

Procedures Law”.  
 

Various rights protected by the said directive are introduced into the national system by those two Cypriot 

laws.  The rights of suspects who are deprived of liberty are protected by Law 163/2005, whereas Law 
133/2004  protects those wanted by way of a European Arrest Warrant. 

 
Law 163/2005 applies only to persons who have been arrested or are deprived of their liberty.  The 

directive, however, clearly states that it is to apply to suspects or accused persons from the moment 

they are made aware that they are suspected or accused of having committed a criminal offence.  
Therefore, the harmonisation process by the Cypriot Parliament has not been completed in a manner 

which is consistent with the directive itself.  In fact, the only amendment made in respect of persons 

who are suspected of having committed a criminal offence has been to the title of the law.  Specifically, 
whilst the title of the law includes suspects (not yet arrested or deprived of liberty), nonetheless the text 

of the law remains unaltered.  This, in the author’s opinion, is a very important omission on the Cypriot 
Parliament’s behalf.   

 

Nonetheless, there is much added value to the national legal system due to the introduction of the 
directive.  First, Law 163/2005 afforded only limited protection to suspects deprived of their liberty.  For 

example, prior to the amendments made to the Cypriot law, there was no right of a suspect to come in 
contact with family members, nor was there any provision allowing a suspect of foreign nationality to 

contact the consular authorities of his or her country in the Republic.  These are welcome additions that 

are of huge value -  especially the latter, as it is often very difficult for a foreign national to exercise 
rights comprehensively.  The fact that there is a right to inform and seek help from consular authorities 

will no doubt boost mutual trust between Member States in each other’s criminal justice systems.   
 

Law 163/2005 has of course, since its amendment, expanded the rights afforded to arrested persons, 

granting them rights to have access to a lawyer before any evidence-gathering acts by the police 
authorities as well as access to a lawyer before being interrogated by an officer.  Additionally, the law 

has been amended so as to allow a personal meeting between an arrested person and the lawyer of their 

choice.  The arrested person also has the right to have their lawyer present during evidence-gathering 
acts by the investigative authorities, as well as to have the lawyer take part by way of clarifications in 

the interrogation of an arrested person.  This is important as it is very often that a suspect being 
interrogated will be in a state of stress and confusion.  The presence of a defence lawyer, clarifying 

certain points, will no doubt aid suspects in that respect.  

 
The added value of the directive is high.  Whilst the provisions of the Cypriot Constitution, the relevant 

Supreme Court case-law, Article 6 of the European Convention on Human Rights (ECHR) and the relevant 
European Court of Human Rights (ECtHR) case-law overlap with the directive at various points, 

nonetheless, in Cyprus at least, there needed to be a specific list of rights for those who are arrested or 

suspected of having committed a criminal offence.  
  

http://www.cylaw.org/nomoi/enop/ind/syntagma/section-sc62767a97-151c-8a5b-49e5-a4a6c37065e3.html
http://www.cylaw.org/nomoi/enop/ind/syntagma/section-sc7b47d0ed-6901-312a-3034-3b2c88b69caa.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2004_1_133/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
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Indeed, whilst most of the rights are not new, investigative officers were frequently unaware of the 
relevant Supreme Court case law, meaning there were many cases in which arrested persons would 

argue that their constitutional rights were violated during the investigative phase of proceedings and 
would seek to have relevant evidence deemed inadmissible.  With the implementation of this directive 

however, the police authorities now follow strict “checklists”, which they have drawn up based on the 

amended laws.  Thus, arrested persons are usually afforded most of the rights provided for by the 
directive, which are clear and unambiguous, given the legal certainty now in place. 

 

Undoubtedly, the rights protected under the directive are much better protected in light of the 
implementation of the directive into national law.  Apart from the obvious reasons which can be drawn 

from what has already been mentioned above, the added factor of a potential ruling by the Court of 
Justice of the European Union (CJEU) on a point of law means that Cypriot courts have to be very careful 

when examining complaints of a violation of a right protected by the directive.  Unfortunately, there are 

times in Cyprus where the courts might prefer to “overlook” certain procedural mis-steps, rather than 
see the “criminal” exonerated.  With the added value of a CJEU ruling on a specific point, if and when a 

point of law is argued based on a European legal instrument, then of course there is little scope for such 
occurrences.  

 

Thus, the added procedural protection afforded by EU legislation is of significant value.   
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Right to be presumed innocent 
Directive (EU) 2016/343 
 
This directive has been implemented by way of amendments made to the Criminal Procedure Law (Cap. 

155) and also to Law 163/2005.  Specifically, 3 new articles were added to the Criminal Procedure Law, 
Articles 3A, 3B and 3C.  They deal with the right to be presumed innocent (3A), the prohibition of public 

references to the guilt of a suspect or accused person (3B) and the right against self-incrimination (3C).  

These rights were, of course, already safeguarded by the Constitution of Cyprus (Article 12.1 & 30) and 
the relevant provisions of the ECHR.  

 

As regards the right of an accused to be present at his or her trial, this right was already safeguarded 
by Article 63 of the Criminal Procedure Law.  Cyprus, being a common law jurisdiction, has a very 

different attitude, regarding it, mostly, to be a necessity that an accused be present at his or her trial.  
In fact, very few cases are ever heard or proceed in the absence of an accused person, with most cases 

adjourned and/or discontinued where an accused is not present.  Some cases are actually dismissed by 

judges where the prosecution has been unable to locate and arrest the accused and bring him or her 
before the court.  Only recently have these rules been relaxed somewhat, with trial in absence warnings 

being issued to accused persons.  This is the way in cases dealing with minor offences, however, which 
are punishable with monetary sentences. 

 

Further, given the fact that only very few cases are ever dealt with in the absence of an accused, there 
has never been a need for a mechanism which deals with the “re-opening” of cases and the procedural 

guarantee provided for in Article 9 of the directive.  Nonetheless, given that some minor cases do now 

proceed in the absence of the accused, such a mechanism is desirable.  To date however, it is 
unfortunately missing from the Cypriot criminal justice system.  One can, in fact, only seek leave to 

appeal to the Supreme Court in such cases, with a very low success rate based on the relevant case-
law. 

 

Therefore, in light of the above, whilst added procedural guarantees from EU legislative acts are always 
welcome, the reality is that the directive and its implementation have not made a noticeable difference 

to the criminal justice system in Cyprus, as these rights were already well protected under the 
Constitution and the Criminal Procedure Law.  The added value, therefore, of the directive in the national 

legal system is negligible, given the structure of the criminal justice system in place in the Republic. 

 
In spite of the above, one cannot deny that the added protection at EU law level certainly does enhance 

the level of protection.  The importance of a Union legal instrument is undeniable.  Therefore, the right 
of having a point of law decided by the CJEU is an important one, as it allows an accused person who 

complains of a violation of a procedural safeguard provided for by the directive to have the point decided 

at the highest possible level of justice. 

 
 
 
  

http://www.cylaw.org/nomoi/enop/non-ind/0_155/index.html
http://www.cylaw.org/nomoi/enop/non-ind/0_155/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
http://www.cylaw.org/nomoi/enop/non-ind/0_155/division-dd621f49e4-021d-4282-a4b6-367b7432b6b0.html
http://www.cylaw.org/nomoi/enop/ind/0_155/section-sc4a691d44-37b3-5585-6fdc-235327564d2d.html
http://www.cylaw.org/nomoi/enop/ind/0_155/section-sc26315572-16a4-a65e-3454-aae5dc8ee832.html
http://www.cylaw.org/nomoi/enop/ind/0_155/section-sc26315572-16a4-a65e-3454-aae5dc8ee832.html
http://www.cylaw.org/nomoi/enop/ind/0_155/section-sc8bb48504-075d-135b-aff3-9032c7347d9b.html
http://www.cylaw.org/nomoi/enop/ind/syntagma/section-sc7b47d0ed-6901-312a-3034-3b2c88b69caa.html
http://www.cylaw.org/nomoi/enop/ind/syntagma/section-scaa32ac7c-b2a1-a999-02dd-3c8606b7a0e2.html
http://www.cylaw.org/nomoi/enop/ind/0_155/section-scc48fd4fe-698c-427c-9e2d-396997e33f22.html
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Right to legal aid 
Directive (EU) 2016/1919 
 
The Directive on the right to legal aid has doubtless had the biggest impact on the national system.  

Whilst there already was an adequate legal aid system in Cyprus prior to the implementation of the 
directive, it has, nonetheless, both expanded and improved the legal aid procedure in Cyprus.   

 

The directive has been implemented by way of amendments to existing legislation.  Amendments were 
made to Law 163/2005 and also to the Legal Aid Law (Law 165(I)/2002).   

 

Law 163/2005 has been amended so that where a person has been arrested, they may apply for legal 
aid at the police station and have free access to a lawyer before being presented before a court.  This 

is of vital importance as it allows an arrested person or a person deprived of their liberty the opportunity 
to access a lawyer through legal aid at the earliest possible opportunity and of course, prior to any 

interrogations or evidence-gathering acts on behalf of the police. 

 
In spite of the above, Article 3A of Law 163/2005 provides that where the arrested person is brought 

before a competent court within 24 hours of their arrest, the legal aid application is finally determined 
and approved by the competent court.  It is unclear what the situation might be where an application is 

then turned down by the court and what happens to the legal representation of the arrested person, or 

indeed if the lawyer is allowed to claim expenses for having visited the arrested person prior to the latter 
being brought before a competent court. 

 

Further, the Legal Aid Law referred to above has been amended so that those who are subject to 
European Arrest Warrant Proceedings are also entitled to apply for legal aid (Article 4A).  What is 

especially important is that the right of a requested person to legal aid in the Republic of Cyprus, in cases 
where it is the Republic that is the requesting state, is also recognised.   

 

The Cypriot Legal Aid Law provides that a person who is eligible for legal aid may appoint the lawyer of 
their choice.  The court will only appoint a lawyer where the suspect, arrested or accused person, does 

not opt to choose a lawyer.  
 

Courts in Cyprus usually apply the means test to determine eligibility for legal aid.  However, there has 

always been a power vested in criminal courts to appoint a lawyer for an accused person, where the 
interests of justice so require.  This power has been in the Criminal Procedure Law since its creation and 

of course predates the directive.  Thus, there is in place a merits test, as per the directive.  
 

All in all, the added value of the Legal Aid Directive has been significant, as it has expanded legal aid to 

cover requested persons by way of European Arrest Warrants, where the Republic of Cyprus is both the 
issuing and the requesting state.  Additionally, it has led to the amendment of Law 163/2005, whereby 

arrested persons can have access to legal aid lawyers immediately and before being brought before a 

competent court, which means they are able to fully exercise their right to legal representation before 
any evidence-gathering acts, as per the directive.   

 
What is disappointing, at this stage at least, is the lack of any implementation of the articles of the 

directive which provide for the quality of legal services provided, and of course training for those involved 

in the decision-making process.  Indeed, a common problem in the determination of legal aid applications 
is where it is determined that the applicant has some source of income.  In those situations, it is often 

the case that applications are rejected, without the courts taking into consideration the standard and 
cost of living in Cyprus, other expenses the applicant may have and the other considerations provided 

for in the means test of the directive.  This is likely a consequence of lack of training on the part of those 

involved in the decision-making process and illustrates that the directive’s provisions concerning 
adequate training are of vital importance.    

  

http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2002_1_165/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
http://www.cylaw.org/nomoi/enop/ind/2005_1_163/section-sc9953ba21-e874-ee75-d1be-f5ce3ddfc8a9.html
http://www.cylaw.org/nomoi/enop/ind/2002_1_165/section-sc13be05fc-0ab3-015f-7479-2fff268c14d7.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
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Overall, however, and despite the fact that certain provisions of the directive have not been implemented 
fully, it is clear that the right to legal aid has been enhanced to an important degree by the directive,  

especially in the case of arrested persons and their right to legal aid (and consequently the right to legal 
representation) before any evidence-gathering acts or interrogations.  Likewise, the enhanced right to 

legal aid in European Arrest Warrant proceedings, in cases where Cyprus is both the issuing or requesting 

state, is of huge value.  If the general spirit of the directive can also be implemented through rigorous 
training of judges and those involved in the determination of legal aid applications, then the Cypriot 

criminal justice system will further benefit. 

 
 



 

 

France  
 

 
 

Infosheets on the Application of 
EU Procedural Rights Directives 

 

Executive summary 
 
This infosheet is part of the CrimiLAW project and aims to facilitate the understanding of how the 

procedural rights directives on access to a lawyer, the presumption of innocence and legal aid are 

implemented at national level in France. 
 

As regards the application of the three directives referred to, the only one that required a real change 
in French legislation is Directive 2013/48/EU on access to a lawyer. It prompted great strides in French 

positive law, and in particular has settled the question of the right to a lawyer in a free hearing 

(“audition libre”) or when a suspect is brought before the prosecutor at the time when the 
consequences of deprivation of liberty are decided. It has also strengthened the right of suspects to 

the assistance of a lawyer during the investigation and inquiry and improved the right of persons 

deprived of liberty to inform and communicate with a third party. 
 

Directives 2016/343/EU and 2016/1919/EU on the right to be presumed innocent and the benefit of 
legal aid, respectively, did not have the effect of significantly transforming our law, insofar as it was 

considered that French law was already in line with European law.  

 
It is true that the law on legal aid already provided for the minimum standards set out in Directive 

2016/1919/EU. As regards the presumption of innocence, many provisions were already codified, and 
the legislator considered that it was not necessary to introduce new provisions. However, the issue of 

the right to be presumed innocent still needs to be improved. 

 
This infosheet has been prepared by Noémie Saidi-Cottier, Lawyer at the Paris Bar Association. 
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Right of access to a lawyer  
Directive 2013/48/EU 
 
Directive 2013/48/EU was transposed into French law by a law of May 27, 2014, at the same time as 

Directive 2012/13/EU on information in criminal proceedings. 
 

It was further transposed by a law of June 3, 2016 and a decree of October 28, 2016. 

 
For decades, the harmonisation of rules on the fundamental rights of suspects in the Member States had 

been carried out through the case law of the European Court of Human Rights.  

 
French criminal procedure had been thus thoroughly reformed under the influence of ECHR case law 

through the adoption of the law of April 14, 2011 on police custody.  
 

Nevertheless, this law did not take into account all the lessons of European jurisprudence. 

 
The transposition of the two directives mentioned above marked the entry into force of the European 

Union in French criminal procedure, and enabled French law to fully recognise the procedural rights of 
suspects.  

 

I. The law of May 27, 2014 
 

The law of May 27, 2014 allowed for the creation of a true status for suspects heard outside the 

framework of police custody – called free suspect (“suspect libre”) - effectively ensuring the protection 
of the rights of all suspects, regardless of their hearing setting. 

 
The main consequence of the transposition of the 2013/48/EU directive was that suspects in free hearings 

now benefit from a wide range of rights, including the right to the assistance of a lawyer if the offence 

for which the suspect is heard is punishable by imprisonment. 
 

In practice, a suspect can only be freely heard (“audition libre”) on the facts after having been informed 
of his or her rights, and in particular the right to be assisted by a lawyer. 

 

The suspect can then be assisted by a lawyer (chosen by the suspect or appointed by the court) during 
the hearing or when heard at the same time as victims or other suspects (‘confrontation’).  

 
Under the same conditions as in police custody, the lawyer has the right to speak with the client before 

the hearing or confrontation, to ask questions at the end of the hearing or confrontation, and to submit 

written observations that must be attached to the case file.  
 

In addition, the transposition laws provided, for foreign persons in custody in France, the right to notify 

the consular authorities of the State of which they are nationals and to communicate with them.  
 

II. The 2016 law and decree 
 

The 2016 law and decree have, on the one hand, strengthened the right of suspects to the assistance of 

a lawyer during the investigation and inquiry, and on the other hand improved the right of persons 
deprived of liberty to inform and communicate with a third party. 

 
A. Assistance of a lawyer 

 

Based on the 2016 transposition law, every suspect has the right to the assistance of a lawyer (chosen 
or court-appointed) when participating in a crime reconstruction operation, and for the lawyer to be 

present alongside the judicial police officer and the witness during a suspect identification session. 

 
The person must be informed of these rights before these operations are carried out. At the close of 

operations, the lawyer may submit written observations which will be attached to the proceedings.  
  

https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000028989964
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000032627231
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000033317483
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000023860729/
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000042915707/2021-11-15/
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000042915707/2021-11-15/
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000038311884
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000033462337
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000033462337
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In addition, if a European Arrest Warrant is issued by France, and if the person arrested in the executing 
Member State so requests, the Public Prosecutor's Office must provide him/her with all relevant 

information enabling him/her to choose a lawyer or to have a lawyer appointed by the court.  
 

If France is the executing state, the Public Prosecutor must also inform the arrested person that he/she 

may be assisted by a lawyer in the issuing Member State. If the person so requests, the request is 
immediately forwarded to the competent judicial authority in the issuing Member State. 

 

Finally, it is now provided that a person who is the subject of a free hearing, police custody or prosecution, 
and who has not initially requested the assistance of a lawyer, may subsequently change his or her 

position and make such a request at any time. 
 

B. Right to inform and communicate with third parties 

 
Concerning the right to communicate with a third party during police custody, the right to notify a third 

party was already provided for in French law. The new provisions indicate that the judicial police officer 
can decide on the modalities of this interview, and can refuse to notify a third party when this would 

facilitate the commission of an offence. However, if the request concerns consular authorities, the judicial 

police officer may never oppose it beyond the forty-eighth hour of custody. 
 

In addition, the framework for the decision of the competent judicial authority to postpone informing the 

parent or employer of the person in custody has been reinforced (it is allowed only if if this decision is, 
in view of the circumstances, indispensable in order to collect or preserve evidence or to prevent a 

serious attack on the life, liberty or physical integrity of a person).  
 

After 48 hours, the decision to extend the postponement must be made by a judge.  

 
However, on September 23, 2021, the Commission decided to open an infringement procedure against 

France (as well as 3 other Member States) by sending a letter of formal notice, on the grounds that 
France had not correctly transposed Directive 2013/48/EU. The Commission considered that certain 

national transposition measures notified by the four Member States fall short of the requirements of the 

directive. In particular, the Commission has identified shortcomings in relation to possible derogations 
from the right of access to a lawyer as well as from the right to have a third person informed when being 

deprived of liberty. The Member States have two months from the notification to reply and take the 
necessary measures to address the shortcomings identified by the Commission. Failing this, the 

Commission may decide to go to the next stage of infringement proceedings by sending a reasoned 

opinion. 
 

 
 

  

https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000032655493
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000038311884
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Right to be presumed innocent 
Directive (EU) 2016/343 
 
The deadline for transposition of the directive was April 1, 2018. 

 
This deadline has not been met by many Member States, including France, which has still not adopted a 

specific transposition text for Directive 2016/343/EU, since it considers that its law was in conformity 

with Community law. 
 

In France, the right to the presumption of innocence is governed by: 

 
⎯ Article 9 of the Declaration of the Rights of Man and of the Citizen of 1789; 

 
⎯ Article 9-1 of the Civil Code; 

 

⎯ Article 226-13 and Article R. 642-1 of the Criminal Code; 
 

⎯ Article 65 and Article 413 bis Customs Code; 
 

as well as provisions of the Code of Criminal Procedure. 

 
The law of June 15, 2000 reinforced the protection of the presumption of innocence. The text of the law 

of June 15, 2000 harmonised French legislation with European standards. The reform included the 

introduction of appeals against the verdicts of the assize courts (“Cour d’assises”) and the strengthening 
of the protection of the presumption of innocence of persons implicated by the justice system. 

 
Given the massive/systematic use of cubicles (glass cages) in correctional courtrooms, after April 1, 

2018 the European Commission was alerted by French lawyers as the body responsible for monitoring 

the implementation of Union law, concerning the problems of transposition of Directive 2016/343, and 
particularly its Articles 5 & 10 (having regard to the fact that the use of glass cages in a trial is a 

discretionary power for the presiding judge).  
 

On June 12, 2018 the Commission responded that it was currently analysing France’s transposition 

measures and that it would take all appropriate measures to ensure the effective application of the 
Directive. 

 
However, as of today, this question put to the Commission does not seem to have been answered. 

 

 
 

  

https://www.legifrance.gouv.fr/contenu/menu/droit-national-en-vigueur/constitution/declaration-des-droits-de-l-homme-et-du-citoyen-de-1789
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000006419316
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000006417945/2021-11-15/
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000006419550/2021-11-15/
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000042623699/
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000042623656/
https://www.legifrance.gouv.fr/loda/id/LEGIARTI000006493405/2000-06-16/
https://lesaf.org/suite-a-la-saisine-de-la-commission-europeenne-au-sujet-des-cages-de-verre-dans-les-salles-daudience/
https://lesaf.org/wp-content/uploads/2018/06/Re%CC%81ponse_CE_-12-06-18_Signed_reply_Ms-Roques.pdf
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Right to legal aid 
Directive (EU) 2016/1919 
 
Directive 2016/1919/EU had to be transposed into national law by the Member States by 25 May 2019. 

 
France has not transposed this directive. 

 

In France, this issue was already provided for by: 
 

⎯ Law No. 91-647 of July 10, 1991; 

 
⎯ Decree No. 91-1266 of December 19, 1991; 

 
⎯ Decree No. 2005-790 of July 12, 2005.  

 

In fact, the law in France was already largely in line with the European provisions on legal aid, which 
already went beyond the minimum standards provided for by Directive 2016/1919/EU.  

 
In France, legal aid : 

 

⎯ does not depend on the seriousness of the offence; 
 

⎯ is granted within a reasonable period of time, including before any questioning, in particular by 

the police, or before certain investigative or evidence-gathering measures, as provided for in the 
directive; 

 
⎯ may be granted provisionally (this is automatic for persons in police custody); 

  

⎯ is continued in the event of an appeal being lodged;  
 

⎯ gives the beneficiary the right to the assistance of court officers and to exemption from the fees 
and expenses that he or she would normally have to bear;  

 

⎯ gives the person a free choice of lawyer and the right to change lawyers; 
 

⎯ is granted to minors.  
 

 

https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000537611/
https://www.legifrance.gouv.fr/loda/id/LEGITEXT000006078419
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000633327/
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Infosheets on the Application of 
EU Procedural Rights Directives 

 

Executive summary 
 

These infosheets are part of the CrimiLAW project and aim at facilitating the understanding of how the 
procedural rights directives on access to a lawyer, the presumption of innocence and legal aid are 

implemented at national level. 

 
The EU Procedural Rights Directives have been incorporated into the internal legal order by the 

introduction of the domestic Laws 4478/2017, 4569/2019 and 4689/2020, as approved in the years 

2017, 2019 and 2020 respectively. The above provisions have also been included in an almost identical 
format in the New Code of Criminal Procedure (CCP), in force from 01/07/2019 and currently in place.  

 
Objectively, the letter and spirit of the rights of the directives have been integrated into the above-

mentioned domestic legislation to a very large degree. However, certain elements provided by the 

directives appear not to have been included explicitly in the domestic laws and so have been omitted 
from implementation.  

 
The basic concept of the issues raised in the directives (e.g. access to a lawyer, the presumption of 

innocence, and legal aid) was widely accepted in domestic theory and practice long before the 

introduction of the directive’s provisions. However, in the process of the integration of the directives 
into the domestic legal framework, certain critical points of these principles and values were more 

specifically mapped out and developed in more detail, for the better protection and interpretation of 
the rights. 

 

This infosheet has been prepared by Alexis Anagnostakis, Greek Criminal Lawyer 
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Right of access to a lawyer  
Directive 2013/48/EU 
 
This directive lays down minimum rules concerning the rights of suspects and accused persons in criminal 

proceedings and of persons subject to proceedings pursuant to Framework Decision 2002/584/JHA 
(‘European arrest warrant proceedings’) to have access to a lawyer, to have a third party informed of 

their deprivation of liberty, and to communicate with third persons and with consular authorities while 

deprived of liberty.  
 

After the introduction of Directive 2013/48/EU in the national legal system, the following provisions were 

put in place: 
 

Article 47 - Law 4478/2017 - Subject matter and scope (Articles 1 and 2 of Directive 2013/48/EU) 
 

Article 48 - Law 4478/2017 - The right of access to a lawyer in criminal proceedings (Articles 3 and 9 of 
Directive 2013/48/EU) 
 

Article 49 - Law 4478/2017 - Amendment of Article 100 of the Code of Criminal Procedure (Article 4 of 
Directive 2013/48/EU) 
 

Article 50 - Law 4478/2017 - Addition of Article 99B to the Code of Criminal Procedure (Articles 5, 7, 8 
and 13 of Directive 2013/48/EU) 
 

Article 51 - Law 4478/2017 - Addition of Article 99C to the Code of Criminal Procedure (Articles 6, 7 and 

8 of Directive 2013/48/EU) 
 

Article 52 - Law 4478/2017 - Amendment of Article 96 of the Code of Criminal Procedure (Article 9 of 

Directive 2013/48/EU) 
 

Article 53 - Law 4478/2017 - Right of access to a lawyer, information of a third party and communication 

with third parties in the European arrest warrant proceedings (Article 10 of Directive 2013/48/EU) 
 

Taking the above changes into consideration, critical provisions of the Code of Criminal Procedure 

were transformed as follows:  
 

Article 95. – Right to information.  
 

1. The suspect or accused person shall be informed immediately of at least the following rights: a) 

the right to be represented by a lawyer, b) the right to receive free legal advice and the conditions 

for it, c) the right to be informed about the accusation, d) the right to interpretation and 
translation, and e) the right to remain silent and not to incriminate themselves.  

 

2. The information in accordance with para. 1 is provided in plain and intelligible language, orally or 
in writing, taking into account the specific needs of vulnerable suspects or accused persons. The 

object of the information must also be to indicate the consequences of waiving the exercise of 
rights. A report is drawn up for the information of the suspect or accused person and signed. 

 

Article 96. – Letter of rights.  
 

1. A suspect or accused person who is arrested or detained shall be provided immediately with a 

document listing their rights, which they are allowed to keep in their possession throughout the 
period of deprivation of liberty. This document contains information on the following rights: a) 

the right to be present with counsel, b) the right and conditions to provide free legal advice, c) 

the right to information about the accusation, d) the right to interpretation and translation, e) the 
right to remain silent and not to incriminate themselves, f) the right of access to the material of 

the case file, g) the right to inform the consular authorities and an additional person of their 
choice, (h) the right to emergency medical care, (i) the maximum number of hours or days during 

which the accused person may be deprived of liberty before being brought before a judicial 

authority, and (j) information on the possibilities of challenging the lawfulness of the arrest or 
detention.  

https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-47-nomos-4478-2017-antikeimeno-kai-pedio-efarmogis
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-48-nomos-4478-2017-dikaioma-prosvasis-se-dikigoro
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-48-nomos-4478-2017-dikaioma-prosvasis-se-dikigoro
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-49-nomos-4478-2017-tropopoiisi-arthroy-100-kodika
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-49-nomos-4478-2017-tropopoiisi-arthroy-100-kodika
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-50-nomos-4478-2017-prosthiki-arthroy-99v-ston
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-50-nomos-4478-2017-prosthiki-arthroy-99v-ston
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-51-nomos-4478-2017-prosthiki-arthroy-99g-ston
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-51-nomos-4478-2017-prosthiki-arthroy-99g-ston
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-52-nomos-4478-2017-tropopoiisi-toy-arthroy-96
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-52-nomos-4478-2017-tropopoiisi-toy-arthroy-96
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-53-nomos-4478-2017-dikaioma-prosvasis-se-dikigoro
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4478-2017/arthro-53-nomos-4478-2017-dikaioma-prosvasis-se-dikigoro
https://www.ministryofjustice.gr/wp-content/uploads/2019/08/1aNomos_N.-4620_2019-%CE%9A%CE%A0%CE%9F%CE%99%CE%9D%CE%94-1.pdf
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4620-2019/arthro-95-kodikas-poinikis-dikonomias-nomos-4620-2019
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4620-2019/arthro-96-kodikas-poinikis-dikonomias-nomos-4620-2019
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2. Where this is not available in the appropriate language, the suspect or accused person is informed 

of their rights orally in a language they understand. That document must then be issued, without 
undue delay, in a language that the suspect or accused person understands. 

 

Article 97. – Right to have a person informed in the event of deprivation of liberty.  
 

1. The accused person shall have the right to request that at least one person of their choice be 

informed, without undue delay, of the deprivation of liberty of the accused. If the accused person 
is a minor, the holder of parental responsibility is informed, unless this is contrary to the interests 

of the minor, in which case another appropriate adult or the authority responsible for the 
protection of minors is informed.  

 

2. In exceptional cases and in order to prevent imminent danger either to the life, liberty or physical 
integrity of a person or to the investigation of the crime, the competent authorities may 

temporarily refrain from informing a third person of the deprivation of liberty of the accused 
person. In this case, it is examined whether another third person, designated by the accused, can 

be informed accordingly. If the accused person is a minor, the authority responsible for the 

protection of minors is informed in this case.  
 

3. An accused person who is a foreign national and deprived of liberty shall have the right to request 

that the consular authorities of the State of which he/she is a national be informed without undue 
delay. 

 
Article 98. – Right to communicate with third parties during the deprivation of liberty.  

 

An accused person who is a foreign national and deprived of liberty shall have the right to communicate, 
without undue delay, with the consular authorities of the State of which he/she is a national. He/she also 

has the right to receive visits by their consular authorities, the right to talk and correspond with them, 
and the right to have legal representation arranged by the consular authorities, provided that those 

authorities have no objection. 

 
Article 99. – Right of attendance of the accused person with a lawyer.  

 
1. When the accused person is called to account, even in cross-examination with witnesses or other 

accused persons, they have the right to attend with a lawyer. For this purpose, they are called 

twenty-four hours before each investigative action.  
 

2. This period may be shortened if the postponement creates a risk, the existence of which is 

specifically certified by a report of the investigator or the investigating officer. 
 

3. The investigator has the obligation to ex officio appoint a lawyer for the accused person, unless 
the latter expressly and irrevocably declares that they waive this right. The investigator has the 

same obligation in misdemeanours, if the accused person expressly requests it. 

 
4. Under no circumstances may the communication of the accused person with their lawyer be 

forbidden. This communication is completely confidential. 
 

Article 90. – Waiver of the right to appoint a lawyer.  

 
Without prejudice to the provisions requiring the mandatory appearance of counsel, the suspect or 

accused person shall have the right to refrain from the appointment of a lawyer, after having received 

orally or in writing clear and sufficient information in plain and intelligible language about the content of 
the right in question and the possible consequences of waiving it. The waiver shall be made in the manner 

set out in the provisions of the previous article and shall be the product of the person's free will and shall 
not contain any terms or conditions. The suspect or accused person may revoke the waiver at a later 

date, at any stage of the criminal proceedings.  
 

  

https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4620-2019/arthro-97-kodikas-poinikis-dikonomias-nomos-4620-2019
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4620-2019/arthro-98-kodikas-poinikis-dikonomias-nomos-4620-2019
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4620-2019/arthro-99-kodikas-poinikis-dikonomias-nomos-4620-2019
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4620-2019/arthro-90-kodikas-poinikis-dikonomias-nomos-4620-2019
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Αrticle 15 of the Law 3251/2004 about EAW Proceedings.  
 

'Where the requested person is arrested on the basis of the European arrest warrant, they shall be 
immediately provided with a document containing information on their rights and shall be taken without 

delay to the public prosecutor at the Court of Appeal. The public prosecutor of the Court of Appeal shall, 

after having established their identity, inform them of the existence and content of the warrant, of their 
right to have recourse to the services of a legal counsel and interpreter in the executing Member State 

and in the issuing Member State, of the right to inform a third person and to communicate with third 

persons and with the consular authorities of the State of which they are a national, and the opportunity 
to consent to their transfer to the issuing State. For the above information and the relevant statements 

of the requested person, a report shall be drawn up in accordance with the terms of Articles 148 to 153 
of the CCP. 

 

'The rights of the accused person in domestic proceedings shall apply mutatis mutandis in the case of a 
requested person arrested on the basis of a European arrest warrant.' 

 
The added value of the introduction of Directive 2013/48/EU in the national legal system consists of the 

better articulation, interpretation and protection of the rights referred to in the directive. 

 
In that regard: 

 

The right of the accused person to attend with a lawyer is perhaps the most essential manifestation of 
the right to be heard of the accused person, the deprivation of which cannot be imposed in any way.  

 
However, the CCP does not explicitly provide for the exceptional circumstances, introduced by the 

directive at the pre-trial stage, under which state authorities may temporarily derogate from the 

application of the right to access e.g. where the geographical remoteness of a suspect or accused person 
makes it impossible to ensure the right of access to a lawyer without undue delay after deprivation of 

liberty, where there is an urgent need to avert serious adverse consequences for the life, liberty or 
physical integrity of a person, or where immediate action by the investigating authorities is imperative 

to prevent substantial jeopardy to criminal proceedings.  

 
These exceptional circumstances have not been incorporated into the CCP. 

 
The right of attendance with a lawyer can be exercised both in the investigation and in the preliminary 

investigation, while the predominant opinion, mainly followed by case law, is that the accused does not 

have the right to attend with a lawyer during the examination of witnesses. 
 

Defendant–lawyer communication cannot be prohibited under any circumstances. It follows that in no 

way is it allowed to prevent or control the written, oral or general communication with the lawyer, 
whether the accused is detained or not, even in order to identify very serious crimes. 

  
If any evidence is produced by surveillance or generally by control of the communication between the 

lawyer and the accused person, its use is prohibited for the detriment of the latter, otherwise the process 

is totally invalid. 
 

  

https://www.lawspot.gr/nomikes-plirofories/nomothesia/n3251-2004/arthro-15-nomos-3251-2004
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Right to be presumed innocent 
Directive (EU) 2016/343 
 
This Directive applies to natural persons who are suspects or accused persons in criminal proceedings. 

It applies at all stages of the criminal proceedings, from the moment when a person is suspected or 
accused of having committed a criminal offence, or an alleged criminal offence, until the decision on the 

final determination of whether that person has committed the criminal offence concerned has become 

definitive. 
 

After the introduction of Directive 2016/343/EU in the national legal system, the following provisions 

were put in place: 
 

Article 5 - Law 4596/2019 - Purpose, object and scope (Articles 1, 2 of Directive 2016/343/EU) 
 

Article 6 - Law 4596/2019 - Presumption of innocence (Article 3 of Directive 2016/343/EU) 
 

Article 7 - Law 4596/2019 - Public references to the guilt of a person (articles 4 and 10 par. 1 of Directive 
2016/ 343/EU) 
 

Article 8 - Law 4596/2019 - Burden of proof in criminal proceedings (Article 6 of Directive 2016/343/EU) 
 

Article 9 - Law 4596/2019 - Right to remain silent and not to incriminate oneself (Article 7 of Directive 

2016/343/EU) 
 

Article 10 - Law 4596/2019 - Guarantees for the appearance of the accused in criminal proceedings 
(Article 8 of Directive 2016/343/EU) 

 
The added value of the introduction of the directive consists of the better articulation, interpretation and 

protection of the following rights which already existed, more specifically: 

 
⎯ Suspects and accused persons are presumed innocent until proven guilty under the law. 

 
⎯ The accused has no obligation to prove their innocence and the Court is not obliged to justify why 

it was not convinced of the guilt.  

 
⎯ The presumption of innocence horizontally crosses all the phases from the preliminary procedure 

to the final conviction, in which case the final revocation of the presumption of innocence arises.  
 

⎯ All procedural measures against the suspect/accused person, up to their irrevocable conviction, 

must be taken in the light of the presumption of innocence, in view of the "open" nature of criminal 
proceedings. 

 

The directive brought about the following changes in Greece: 
 

⎯ Judges and prosecutors examine ex officio all evidence on the grounds of guilt or innocence of 
the accused, as well as any evidence concerning their personality which affects the sentencing.  

 

⎯ The accused is not obliged to provide evidence of the facts alleged in their favour.  
 

⎯ Judges and prosecutors are obliged to investigate  any evidence or evidence cited in their favour 
by the accused, if this is useful in order to establish the truth.  

 

⎯ Any doubt as to guilt shall be for the benefit of the accused or suspect. 
 

⎯ The suspect or accused person has the right to remain silent and not to incriminate him- or 

herself. 
 

  

https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4596-2019/arthro-5-nomos-4596-2019-skopos-antikeimeno-kai-pedio
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4596-2019/arthro-6-nomos-4596-2019-tekmirio-athootitas-arthro-3-tis
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4596-2019/arthro-7-nomos-4596-2019-dimosies-anafores-stin-enohi
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4596-2019/arthro-7-nomos-4596-2019-dimosies-anafores-stin-enohi
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4596-2019/arthro-8-nomos-4596-2019-varos-apodeixis-stin-poiniki
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4596-2019/arthro-9-nomos-4596-2019-dikaioma-siopis-kai-mi
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4596-2019/arthro-9-nomos-4596-2019-dikaioma-siopis-kai-mi
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4596-2019/arthro-10-nomos-4596-2019-eggyiseis-gia-tin-parastasi-toy
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4596-2019/arthro-10-nomos-4596-2019-eggyiseis-gia-tin-parastasi-toy
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⎯ The exercise of the right not to incriminate oneself does not prevent the lawful gathering of 
evidence, which exists regardless of the will of suspects and accused persons. The exercise of the 

right to remain silent and not to incriminate oneself cannot be used at the expense of suspects 
and accused persons. 

 

⎯ The suspect or accused person has the right to bring an action for damages before the competent 
Court, in accordance with the provisions of Articles 105 and 106 of the Introductory Law of the 

Civil Code, in order to remedy the damage they suffered as a result of the infringement of their 

presumption of innocence by statements of public authorities which occurred at any stage of the 
procedure before the adoption of judgment at first or second instance, which refer directly to the 

pending criminal proceedings and either encourage the public to believe in their guilt or make an 
assessment of the facts by which they prejudge the judicial judgment of the case.  

https://www.lawspot.gr/nomikes-plirofories/nomothesia/eisnak/arthro-105-eisagogikos-nomos-toy-astikoy-kodika
https://www.lawspot.gr/nomikes-plirofories/nomothesia/eisnak/arthro-106-eisagogikos-nomos-toy-astikoy-kodika
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Right to legal aid 
Directive (EU) 2016/1919 
 
This Directive lays down common minimum rules concerning the right to legal aid for: 

 
(a) suspects and accused persons in criminal proceedings; and 

 

(b) persons who are the subject of European arrest warrant proceedings pursuant to Framework 
Decision 2002/584/JHA (requested persons). 

 

After the implementation of the directive, the following provisions were introduced: 
 

Article 41 - Law 4689/2020 - Beneficiaries of legal aid (Article 1 of the Directive) 
 

Article 42 - Law 4689/2020 - Application for legal aid and ex officio appointment of a lawyer (Articles 1 

and 2 of the Directive) 
 

Article 43 - Law 4689/2020 - Appointment of a lawyer or legal aid lawyer (article 7 par. 1-3 of the 

Directive) 
 

Article 44 - Law 4689/2020 - Imputation of expenses in case of legal aid with untrue elements (Article 4 
par. 2, 3 and article 5 par. 3 of the Directive) 
 

Article 45 - Law 4689/2020 - Procedure for granting legal aid in criminal matters (Articles 2, 3, 4, 5, 6, 
7, 8 and 9 of the Directive) 

 
The added value of the introduction of the directive consists of the better articulation, interpretation and 

protection of the rights contained in the directive.  

 
After the introduction of the directive, a specific provision was included, namely  Article 91 of the CCP 

that provided that the suspect or accused person is entitled to free legal aid, which includes the provision 

of legal advice and legal assistance and their representation before the Court. 
 

This provision makes it mandatory to provide legal aid – advice for the suspect or accused person – at 
any stage of the criminal proceedings and for any crime. 

 

According to the Law 3226/2004, which pre-existed the directive, the provision of legal aid in criminal 
matters consists of the appointment of a lawyer. 

 
The beneficiary of legal aid shall be any suspect or accused person, irrespective of their nationality or 

place of residence or habitual residence, provided that the following conditions are met: 

  
a) the average annual personal or family income of the last three (3) years does not exceed: 

 
i) for a single person, the amount of six thousand (6,000) euros, increased by one thousand 

(1,000) euros for each dependent child and up to four (4) children, or 

 
ii) for a married person or one who is part of a cohabitation agreement, the amount of eight 

thousand (8,000) euros, increased by one thousand (1,000) euros for each dependent child 

and up to four (4) children; 
 

b) at the stage of the preliminary examination, the preliminary investigation referred to in Article 
245 para. 2 of the CCP, and the main interrogation, an offence is investigated for which a sentence 

of deprivation of liberty is provided for of at least two (2) years and the person is called for 

explanations as a suspect or to submit their defence as an accused, or an investigative act is 
carried out, during which the accused and/or the counsel are entitled to attend, such as, inter 

alia, during: (i) an identification parade, (ii) witness cross-examination, or (iii) reconstruction of 
the crime; 

  

https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4689-2020/arthro-41-nomos-4689-2020-dikaioyhoi-nomikis-voitheias
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4689-2020/arthro-42-nomos-4689-2020-aitisi-gia-parohi-nomikis
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4689-2020/arthro-42-nomos-4689-2020-aitisi-gia-parohi-nomikis
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4689-2020/arthro-43-nomos-4689-2020-diorismos-dikigoroy-i-synigoroy
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4689-2020/arthro-43-nomos-4689-2020-diorismos-dikigoroy-i-synigoroy
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4689-2020/arthro-44-nomos-4689-2020-katalogismos-dapanon-se
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4689-2020/arthro-44-nomos-4689-2020-katalogismos-dapanon-se
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4689-2020/arthro-45-nomos-4689-2020-diadikasia-parohis-nomikis
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4689-2020/arthro-45-nomos-4689-2020-diadikasia-parohis-nomikis
https://www.lawspot.gr/nomikes-plirofories/nomothesia/n-4620-2019/arthro-91-kodikas-poinikis-dikonomias-nomos-4620-2019
https://www.lawspot.gr/nomikes-plirofories/nomothesia/nomos-3226-2004
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c) at the stage of the main proceedings at first instance, the hearing concerns an offence for which 
a sentence of deprivation of liberty is provided of at least  two (2) years; 

 
d) in appeal cases for an offence for which there is a penalty of deprivation of liberty of at least  two 

(2) years or the accused has been sentenced to a custodial sentence of at least six (6) months, 

as well as in the case where an appeal has been lodged against an acquittal and the trial concerns 
an offence for which a penalty is provided for deprivation of liberty of at least two (2) years. 

 

The beneficiary of legal aid is also any requested person under an application for extradition from another 
State or a European arrest warrant issued or executed by the Greek authorities, irrespective of their 

nationality or place of residence or habitual residence, provided that the above economic criteria are 
met.  

 

In the case of a requested person pursuant to an application for extradition by another State, a legal aid 
counsel is appointed from the moment of the arrest of the requested person until the person’s surrender 

or until the decision not to extradite them becomes final. 
 

The beneficiary of legal aid can also be a victim of crime entitled to the support of the prosecution (private 

prosecution) under similar financial conditions. 
 

Beneficiaries of legal aid regarding any criminal claims also include the victims of the criminal acts 

provided for in Articles 187A, 187B (terrorism offences), 323A (human trafficking), 324 (child abduction), 
339 (sexual acts with minors), 342 (child abuse), 348 para. 2 (facilitation of child abuse), 348A (child 

pornography), 351A of the Penal Code (sexual act with a minor with payment), and articles 29 para. 5, 
6 and 30 of Law 4251/2014 (immigration offences), as well as the minor victims of the acts provided for 

in articles 336 (rape), 338 (child sexual abuse), 343 (sexual abuse), 345 (sexual acts between relatives), 

348 (facilitation of child abuse), 348B (child pornography), 348C (child solicitation for sexual reasons) 
and 349 (pimping) of the Penal Code. 

 
In order to be entitled to inclusion in the legal aid scheme, lawyers should have at least five (5) 

appearances before the court as defence or prosecution lawyers, and in appeal cases before the Supreme 

Court the lawyer also must have been awarded the competence to appear and plead before the Supreme 
Court.  

 
The element of quality of legal aid services and training, introduced by the directive, is still not mentioned 

in the CCP.  

 
The same applies to the State’s obligation to ensure that adequate training is provided to staff involved 

in the decision-making on legal aid in criminal proceedings and in European arrest warrant proceedings, 

and to take appropriate measures to promote the provision of adequate training to lawyers providing 
legal aid services. 

 
The above provisions about quality of legal aid services and training, according to the correct assessment, 

have also not been fully incorporated into practical implementation in the internal criminal legal order. 



 

 

 

Hungary  
 

 
 

Infosheets on the Application of 
EU Procedural Rights Directives 

 

Executive summary 
 

This infosheet is part of the CrimiLAW project and aims to facilitate the understanding of how the 

procedural rights directives on access to a lawyer, the presumption of innocence and legal aid are 
implemented at national level in Hungary. 

 
Generally, the 3 directives are quite well implemented in the Hungarian legal environment at the 

theoretical level. The benefits gained can be summarised as it follows: 

 
(1) the right of access to a lawyer in criminal proceedings is better protected, specifically with: a) new 

and precise rules granting access to a lawyer in a ‘timely manner’; b) legal provisions aimed at ensuring 

the effectiveness of the defence and c) the introduction of the new notion and procedural 
status/position of ‘person who could be reasonably accused of the commission of a crime’, which 

enables full compliance with the directive’s scope; 
 

(2) better compliance with the right to be presumed innocent, with clearer rules in the Criminal 
Procedure Code granting the application of the principle of presumption of innocence, indirectly also 

through the possible use of videoconferencing, and amendment of the internal law enforcement 

regulation on the rules of transporting detained persons; 
 

(3) improved application and quality of the right of legal aid, due to the directive’s indirect effect on 

the newly introduced system of assigning public defenders and the new compulsory legal education 

for every lawyer to ensure good quality of services. 
 

However, there are still discrepancies in everyday practice regarding compliance with the directives. 

 
This infosheet has been prepared by Dr. Adam Bekes, Member of the Budapest Bar Association. 
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Right of access to a lawyer  
Directive 2013/48/EU 
 
The rights guaranteed by the directive concerned had already been ensured – at least formally – in the 

Hungarian legal system prior to its implementation. Thus, Hungary reported that it had fully implemented 
the directive by the deadline of 27 November 2016, indicating 12 transposition measures, the vast 

majority of them aiming to clarify the previously applicable legal provisions and/or making them more 

concrete and precise in the light of the directive.  
 

However, since then a new Criminal Procedural Code, Act XC of 2017 on Criminal Procedure (hereafter 

referred to as: ‘Be.’) was introduced with effect from 1 July 2018. This new criminal procedural act 
guarantees the rights mentioned in the directive with clearer and more precise provisions – which will 

be discussed in the following paragraphs. On the same topic, and relating to the procedure to be followed 
for European Arrest Warrants, Act CLXXX on Cooperation in Criminal Matters with the Member States of 

the EU (hereafter referred to as ‘EUbütv.’) principally applies the rules of Be., and the separate provisions 

stipulate only where the rules derogate from Be. 
 

The directive primarily defines minimum standards concerning the following matters: 
 

A. The right of access to a lawyer in criminal proceedings (Art. 3, 4, 8, 9, 10); 

 
Article 3 para. 1 of the Directive provides that ‘suspects and accused persons have the right of access to 

a lawyer in such time and in such a manner so as to allow the persons concerned to exercise their rights 

of defence practically and effectively’. The previous regulation had been widely criticised for being 
inadequate in ensuring compliance with the criteria of a ‘practical’ and ‘effective’ defence, as the ‘timely 

manner’ of access to a private lawyer/to a public defender was not guaranteed in practice.  
 

In the light of this, to comply with the directive the new Be. made the applicable rules more precise, as 

follows: 
 

⎯ Section 113 para. 3-4 of the Be. stipulate rules for informing/summoning the participants in the 
criminal procedure about procedural steps and provide that: 

 

i) primarily the notice should be sent to the concerned person at least 5 days prior to the 
procedural step, but 

 
ii) during the investigation, if the urgency of the matter makes it reasonable, this deadline could 

be reduced to 24 hours, and  

 
iii) in case of urgent procedural steps affecting the suspect/accused person, the notice could be 

sent to the defence lawyer only 2 hours before the procedural step.  

 
⎯ Section 39 para. 6 of the Be. stipulates that in order to ensure the actual applicability of the right 

to prepare a defence strategy and to consult privately with the suspect, the investigating 
authority, the court or the prosecutor’s office shall postpone the enforcement of a procedural 

step/measure for at least 1 hour if the defence lawyer and the suspect did not have the 

opportunity - without any fault on their part – to exercise these rights prior to the procedural 
step/measure.  

 
Considering these provisions, the ‘timely manner’ of accessing a lawyer seems to be ensured. However, 

from a practical point of view, the 2 hour deadline for notice to the defence lawyer prior to a procedural 

step, e. g. during the night, may fail to work. In addition to that, the participation of a defence lawyer 
during a suspect’s interrogation while under investigation is not a compulsory legal requirement as the 

interview could go ahead even in the absence of the lawyer, provided that the defence counsel has been 

lawfully given prior notice of the interview.  
 

  

https://eur-lex.europa.eu/legal-content/HU/NIM/?uri=CELEX:32013L0048
https://net.jogtar.hu/jogszabaly?docid=a1700090.tv
https://net.jogtar.hu/jogszabaly?docid=a1200180.tv
https://net.jogtar.hu/jogszabaly?docid=a1200180.tv
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To solve this problem, Section 387 para. 3 of the Be. provides that if the suspect indicates during his/her 
interrogation that he/she wants to appoint a defence lawyer or asks for a public defender, the authorities 

are obliged to notify immediately the defence lawyer (or to take the necessary steps to order a public 
defender) and shall suspend the enforcement of the suspect’s interview until the defence counsel’s 

appearance, waiting at least 2 hours. However, the suspect’s interview can be continued if the defence 

counsel does not appear within the defined timeframe, or the suspect approves the continuation of the 
interview without the defence counsel’s presence. It is quite debatable whether these provisions fully 

comply with Article 3 para. 6 defining the reasons justifying the temporary limitation of the right to 

access to a lawyer (urgent need to avert serious adverse consequences for the life, liberty or physical 
integrity of a person; or the immediate action by the investigating authorities is imperative to prevent 

substantial jeopardy to criminal proceedings). 
 

The previous Hungarian Criminal Procedure Code did not establish either the procedural position or the 

status of those who have not yet been accused and interrogated by the investigating authority (the 
starting point of being a ‘suspect’). Yet the investigation was still focused on their suspicious activity, 

which was not in full compliance with the directive’s provisions, i.e. Section 2. Therefore, the new Be. 
introduced the new notion of the ‘person who could reasonably be accused of the commission of a crime’. 

Pursuant to Section 38 para. 3, under ‘persons who could reasonably be accused of the commission of a 

crime’, the target is those whose arrest/detention has been ordered or an arrest warrant has been issued 
against them or who have been summouned for  interview as a suspect during the investigation – until 

the suspect’s interview and the disclosure of the actual accusation against them. Section 386 of the Be. 

stipulates the rights of the ‘persons who could reasonably be accused of the commission of a crime’, 
which cover the following:  

 
1) the right to request information about their procedural rights,  

 

2) right to appoint a defence counsel or request a public defender,  
 

3) the right to consult with their defence lawyer freely, without monitoring. Parallel to that, defence 
counsel are entitled to get in touch with these persons and to consult freely with them.  

 

B. The right to have a third person informed of the deprivation of liberty (Art. 5,8 and Art. 
10 para. 3); 

 
C. The right to communicate with consular authorities (Art. 7 and Art. 10 para. 3). 

 

The minimum standards set out by the directive concerning the right to have a third person informed of 
the deprivation of liberty, and the right to communicate with consular authorities, had been guaranteed 

by the previous criminal procedure code, too, and are ensured by the new Be.  

 
Considering the above, the most relevant added value of the introduction of the directive into the 

Hungarian national legal system could be summarised as follows: 
 

1) precise rules granting actual access to a lawyer (despite some practical concerns); 

 
2) new rules to improve the ‘timely manner’ of accessing a lawyer; 

 
3) clarified legal provisions aimed at ensuring the effectiveness of the defence, i.e. granting the 

possibility of postponing procedural steps to enable free consultation between the defence counsel 

and the suspect to prepare for the procedure; 
 

4) a new notion and procedural status/position of ‘person who could reasonably be accused of the 

commission of a crime’, which enables full compliance with the directive’s scope. 
 

Accordingly, it can be concluded that the rights referred to in the directive, specifically aspects 
of the right of access to a lawyer in criminal proceedings, are better protected in our 

jurisdiction after the implementation measures. 

 
  

https://njt.hu/jogszabaly/1998-19-00-00
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Right to be presumed innocent 
Directive (EU) 2016/343 
 
The implementation date of the above directive was 1 April 2018, whilst the Member States were obliged 

first to provide data by 1 April 2020 about the enforcement of the directive’s provisions, and after that 
every 3 years. The Commission was also obliged to submit a report about these data to the European 

Parliament and to the Council by 1 April 2021. Despite these obligations, the Commission’s report 

mentions that – except for Austria – none of the Member States provided data about the implementation 
of the directive. Hungary mentioned all in all 23 transposition measures which had been introduced to 

ensure compliance with the directive by 1 April 2018. However, the vast majority of the legal instruments 

mentioned seems to have rather theoretical significance and/or relationship with the directive, not to 
mention the fundamental change in the legal environment due to the new Be. entering into effect on 1 

July 2018.  
 

The Commission reported that ‘the approach to the Directive’s implementation is different between the 

Member States. Some of the Member States – beside the legal or practical enforcement measures – 
have introduced concrete legal measures with the direct aim of the transposition of the rights mentioned 

in the Directive. Other Member States deemed that the already applicable provisions more or less comply 
with the criteria of the Directive, and decided not to take concrete measures for the Directive’s 

implementation’. Hungary decided to choose a so-called middle way in implementation: several 

implementation measures have been formally indicated without actual effect and/or relationship with the 
directive.  

 

Therefore, considering the lack of relevant data related to the actual enforcement of the directive’s 
provisions and the change in the Hungarian legal framework, it is hard to estimate the actual effect of 

the directive, and so the basis of evaluation has to be ‘everyday’ legal practice.  
 

The Commission’s report lists the personal scope of the norm as the first problematic issue. Considering 

this, the Be.’s wording that ‘nobody could be deemed guilty, until his/her culpability has been established 
by the court’s final decision’ complies with the directive’s provisions. Moreover, the introduction of the 

new notion of ‘person who could reasonably be accused of the commission of a crime’ solves the problem 
of de facto suspects. 

 

According to the Commission’s report and to the author’s experience, the most problematic issue 
concerning the rights referred to in the directive is the detrimental presentation of suspects and accused 

persons, specifically the unreasonable use of measures of physical restraint. This issue is rather 
connected to the transportation of suspects, as judges generally permit suspension of these measures 

during the trial. The formal legal provision of Section 48 of Act XXXIV of 1994 on the police  stipulates 

strict rules concerning the use of handcuffs, which can in principle be justified only for the following 
reasons: a) to avoid self-destruction, b) to avoid attack, c) to avoid escape, d) to break resistance. An 

amendment to the internal service regulation of the police in December 2015 limited the use of handcuffs 

– at least in theory – exclusively to these reasons. 
 

Despite these rules, everyday practice is that the authorities generally apply handcuffs during the 
concerned person’s transport and escort to events related to the proceedings. This also leads to the 

ambiguous situation that, even after an acquittal and/or termination of the previously applied coercive 

measure (e.g. preliminary detention), the concerned person has to travel back with the authority to the 
enforcement institution to gain immediate access to his/her deposited belongings, and during this 

journey – despite his/her innocence having been established – has to obey the authorities’ measures, e. 
g. wear handcuffs due to the ‘prevailing practical standards’. Further, pursuant to the internal law 

enforcement rules in effect in 2018, a so-called lunge (or leash) should be applied during the escort of 

even those detained persons with seriously reduced mobility (e. g. using walkers). Fortunately, this 
regulation was overruled in early 2021 by a new internal regulation, which means that now, prior to 

transporting the detained person, the competent officer has to evaluate the concrete situation and the 

unique attributes of the detained person and has to make a case-by-case assessment on the use of 
coercive measures/instruments.  

  

https://eur-lex.europa.eu/legal-content/hu/TXT/?uri=CELEX:52021DC0144
https://eur-lex.europa.eu/legal-content/HU/NIM/?uri=celex:32016L0343
https://net.jogtar.hu/jogszabaly?docid=99400034.tv
https://njt.hu/jogszabaly/2021-3-B0-3M.2
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However, the new Be. introduced the use of videoconferencing during the hearing of suspects or accused 
persons, which seems to ease the above problem from a practical point of view, as in that case no 

transport will take place, and so neither will physical restraint be applied against the concerned person. 
 

Considering the above, the most relevant added value of the introduction of the directive in the Hungarian 

national legal system could be summarised as follows: 
 

(1) clearer rules in the Criminal Procedure Code granting the application of the principle of 

presumption of innocence, indirectly also through the possible use of videoconferencing, and 
 

(2) amendment of the internal law enforcement regulation on the rules of transporting detained 
persons. 

 

Accordingly, it can be concluded that the rights referred to in the directive are – definitely 
from a theoretical point of view, and more or less from a practical perspective – better 

protected in our jurisdiction as a result of the directive, but in practice full compliance with 
the directive’s standards is not guaranteed. 
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Right to legal aid 
Directive (EU) 2016/1919 
 
The implementation date of the above directive was 25 May 2019, and the Member States were obliged 

to provide the first data by 25 May 2021 about the enforcement of the directive’s provisions, and after 
that every 3 years. The Commission is obliged to submit a report based on the data provided by the 

Member States to the European Parliament and to the Council by 25 May 2022. Unfortunately, we have 

no information about the data allegedly provided by Hungary on the enforcement of the directive, whilst 
the Commission has almost one year left to prepare its report. Consequently, we have at present no 

access to reliable and objective data about the implementation and real enforcement of the directive’s 

provisions.  
 

Hungary referred to 28 transposition measures which had been introduced to ensure compliance with 
the directive by 25 May 2019. However, the vast majority of the legal instruments mentioned seem to 

have rather theoretical significance and/or a broad relationship with the directive. Moreover, there was 

a fundamental change in the legal environment due to the introduction of the new Criminal Procedure 
Code, beside the new Civil Procedure Code and new Administrative Procedure Code. Therefore, the 

supplementary legal norms accompanying the new procedural codes, which define in detail the criteria 
for requesting (free) legal aid could be deemed the directive’s most relevant transposition measures. It 

should also be considered that there is a strong relationship and interconnection between this directive 

and Directive 2013/48/EU – the latter being relatively well implemented in the Hungarian legal system, 
as discussed under point 1.  

 

Evaluating the concrete implementation and effect of the directive, the vast majority of the rights defined 
in the directive are ensured in Hungary both on the level of formal legal provisions, and on the practical 

level. This means that the possibility of legal aid is granted both for suspects/accused and the requested 
persons in principle and in practice as well, whilst the preconditions for granting access to free legal aid 

are in compliance with the directive’s standards.   

 
The most problematic issue is related to the enforcement of Article 7 on the quality of legal aid and 

training. Prior to the new Criminal Procedure Code entering into force, the system of legal aid, e.g. the 
assignment of public defenders, was within the sole competence of the authorities concerned, meaning 

that the authorities had the opportunity to decide whom to assign as public defender, how often, and to 

which cases. This previous system was a basis of real abuse and/or discrimination. Moreover, prior to 
the new Be. and the reforms related to the new statute, there was no compulsory continuing legal 

education for lawyers. This meant that, once a lawyer passed the bar exam in Hungary, he/she could 
practise in all fields of law without any further training. The lack of proper continuing legal education 

might also have contributed to partial non-compliance with the directive’s standards. 

 
Considering the above, the introduction of the new Be. and the accompanying reforms could be deemed 

as milestones in the implementation of the standards of Article 7 of the directive. The new Be. introduced 

a whole new system for the assignment of public defenders which is meant to be independent from the 
authorities and is based on the concept that, following notification by the competent authorities, the 

regional bar has the right to assign a public defender to the case. Moreover, the Hungarian Bar introduced 
compulsory continuing legal education for every lawyer, which must be kept up every year in order to 

continue in practice. Therefore, these new instruments seem to tackle effectively the problems explained 

above.  
 

However, the following issues should also be considered: 
 

a) in cases when the independently assigned public defender is not available, the authorities have 

the possibility to assign directly a so-called ‘deputy’ defender, meaning that the total 
independence of the public defender from the authorities may not be fully guaranteed, and 

 

  

https://eur-lex.europa.eu/legal-content/HU/NIM/?uri=CELEX:32016L1919
https://net.jogtar.hu/jogszabaly?docid=a1600130.tv
https://net.jogtar.hu/jogszabaly?docid=a1600150.tv
http://www.gymsmuk.hu/wp-content/uploads/2013/10/18-2018.XI_.26.-MUK-szab%C3%A1lyzat-az-%C3%BCgyv%C3%A9di-tev.-folytat%C3%B3k-tov%C3%A1bbk%C3%A9pz%C3%A9si-k%C3%B6telezetts%C3%A9g%C3%A9r%C5%91l.pdf
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b) despite the new system of assigning public defenders being controlled by the Bar, the 
remuneration for public defenders’ services remains extremely low compared to average market 

prices, and not all the activities necessary for providing an effective defence are compensated 
(e.g. no compensation is provided for personal consultations with the client in the office, 

preparation of written submissions, etc.) which has a highly adverse effect on the quality of the 

defence provided. 
 

Therefore, the most relevant added value of the introduction of the directive in the Hungarian national 

legal system lies in its indirect effect on the recently introduced new legal instruments mentioned above. 
In summary, the effects are the following: 

 
1) a newly introduced system of assigning public defenders, which is in principle independent from 

the authorities, and 

 
2) new compulsory legal education for every active lawyer to ensure good quality of services. 

 
Accordingly, the rights referred to in the Directive are better protected in our jurisdiction as 

a result of the directive, specifically because the recently adopted new legal framework aims 

to ensure compliance with Article 7 as well as demanding good quality of legal aid services 
and proper continuing legal education of lawyers. 

 

 



 

 

 

Italy  
 

 
 

Infosheets on the Application of 
EU Procedural Rights directives 
 

Executive summary 
 
This infosheet is part of the CrimiLAW project and aims to facilitate the understanding of how the 

procedural rights directives on access to a lawyer, the presumption of innocence and legal aid are 

implemented at national level in Italy. 
 

Directive 2013/48/EU on the right of access to a lawyer has been implemented by Italy, by 

increasing the number of investigative acts that a lawyer can attend, and informing the subject of an 
European Arrest Warrant (EAW) of their right to appoint a lawyer in the issuing Member State. Even 

if the implementation law has added some new important rules in the Italian system, there is still a 
lack of effective protection of the rights under the directive. 
 

Directive 2016/343/EU on the right to be presumed innocent has recently been implemented in Italy, 
more than three years after the deadline of 1 April 2018.  According to the new Legislative Decree, 

the new measures seem insufficient in order to effectively protect the right of suspects and 

defendants to be presumed innocent by public authorities until definitive conviction, specifically 
regarding the lack of effective remedies in case of breach of this right. 
 

Directive 2016/1919/EU on the right to legal aid has been implemented by Italy, by amending a few 
articles of Italian law regarding legal aid, also with reference to legal aid in EAW proceedings. 

However, the implementation law did not cover the real problem of Italian legal aid law, specifically 
regarding the length of time taken by judges to decide on the application for admission to legal aid, 

and the lack of an adequate quality of legal aid, due to fees being paid at too low a rate and too late. 

This infosheet has been prepared by Nicola Canestrini, a lawyer in Italy with rights of audience 
before higher Italian courts, such as the Italian Constitutional Court and the Italian Supreme Court, 

and qualified to practise before the International Criminal Court. 

 
This infosheet has been prepared by Nicola Canestrini, Italian Lawyer And Human Rights Defender. 
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Right of access to a lawyer  
directive 2013/48/EU 
 
Directive 2013/48/EU was implemented in Italy by Legislative Decree n. 184 of 15 September 2016, 

respecting the deadline of 27 November 2016 fixed by article 15 of the directive. 
 

The Italian transposition law focused on two areas: increasing the number of investigative acts that a 

lawyer can attend when assisting the defendant, and informing the subject of an EAW of the right to 
appoint a lawyer in the issuing Member State.  

 

Regarding the first area, Art. 2 of Legislative Decree 184/2016 amended Art. 364 of the Italian 
Criminal Procedural Code, which provides for the right of lawyers to attend some investigative acts (or, 

in case of urgency, at least to be advised of them), adding to the list of these investigative acts the 
“informal identification of persons” (governed by Art. 361 of the Italian Criminal Procedural Code). The 

addition was made in accordance with Art. 5(c) of the directive.  

 
Regarding the second area, Art. 3 of Legislative Decree 184/2016 amended Art. 29 of the 

Implementing dispositions of the Italian Criminal Procedural Code (Legislative Decree 271/1989), 
which regulates the appointment of a Court-appointed lawyer (if the defendant does not want to 

appoint an attorney of their choice), adding to the list of those with the right to a Court-appointed 

lawyer the person who has been arrested abroad on the basis of an EAW issued by Italy. 
  

Moreover, Art. 4 of Legislative Decree 1848/2016 amended Arts. 9 and 12 of the Italian law n. 69 of 

the 22 April 2005, which implemented the Council Framework Decision of 13 June 2002 on the 
European arrest warrant and the surrender procedures between Member States (2002/584/JHA), 

stating that a person who has been arrested or held in pre-trial custody in Italy on the basis of an EAW 
issued by another Member State must be informed of their right to appoint a lawyer also in the issuing 

Member State; if the person wants to appoint a lawyer in the issuing Member State, Italy must inform 

the issuing State about that. The addition was made in accordance with Art. 2, par. 2, Art. 10 par. 4-5-
6 of the directive.  

 
The addition of “informal identification of persons” to the list of investigative acts that lawyers can 

attend was in theory an important new measure, but with no practical effect on a lawyer’s daily work. 

Usually, identification is carried out through photos, and rarely via an identity parade. Since the 
directive and implementing law provide for the right of a lawyer to be present only for personal 

identification via an identity parade and have no provisions regarding identification through photos, the 
impact of this guarantee is relatively low. 

 

Regarding the implementation of the right of the person subject of an EAW to appoint a lawyer both in 
the issuing and in the executing Member State, the implementation actually filled a gap in Italian 

legislation regarding EAW: in fact, before Legislative Decree 184/2016, the person subject to an EAW 

did not even have the right to be aware of the possibility to appoint a lawyer both in the executing and 
in the issuing Member State. 

 
However, there is a lack of effective remedy in case of a breach of the directive’s rules regarding EAW 

and regarding the right to legal aid of the person subject to an EAW. 

 
Specifically, the only remedy under Italian law in case of lack of information of the right to appoint a 

lawyer in both the executing and the issuing Member State would be to claim the nullity of the judicial 
act that has been made without giving the person the required information (i.e. the confirmation of the 

arrest or the pre-trial detention order). However, under Italian law, it would be a “nullity of a general 

nature” that should be claimed “before it becomes effective or, if this is not possible, immediately 
thereafter” (Arts. 180-182 of the Italian Criminal Procedural Code).  

 

This means, according to Italian law, that the nullity must be claimed during the hearing of arrest 
confirmation or during the questioning of the person held in pre-trial custody. If the nullity is not 

claimed in these strict terms, the person will not have any remedy for the violation of his/her right. 

https://www.gazzettaufficiale.it/eli/id/2016/10/03/16G00197/sg
https://www.brocardi.it/codice-di-procedura-penale/libro-quinto/titolo-v/art364.html
https://www.brocardi.it/codice-di-procedura-penale/libro-quinto/titolo-v/art364.html
https://www.brocardi.it/codice-di-procedura-penale/libro-quinto/titolo-v/art361.html
https://www.brocardi.it/disposizioni-per-attuazione-codice-procedura-penale/titolo-i/capo-iv/art29.html
https://www.brocardi.it/disposizioni-per-attuazione-codice-procedura-penale/titolo-i/capo-iv/art29.html
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2005-04-22;69
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2005-04-22;69
https://www.brocardi.it/codice-di-procedura-penale/libro-secondo/titolo-vii/art180.html
https://www.brocardi.it/codice-di-procedura-penale/libro-secondo/titolo-vii/art182.html?utm_source=internal&utm_medium=link&utm_campaign=articolo&utm_content=nav_art_succ_top
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Right to be presumed innocent 
directive (EU) 2016/343 
 
Directive 2016/343/EU has recently been implemented by Italy, with the legislative Decree n. 188 of 

the 8th of November 2021, more than three years after the deadline of 1 April 2018 set by Art. 14 of 
the directive. This decree was adopted by the Italian Government on 8 November 2021. 

 

In Italy, the right to a fair trial and to be presumed innocent until proven guilty are often violated by 
public authorities, which in public speeches and press conferences usually refer to suspects as guilty 

(there are proceedings pending before the European Court of Human Rights regarding this). This 

usually happens during investigations. 
  

Italian public prosecutors and police forces organise press conferences where they talk about arrests or 
precautionary measures; the problem of “trial by media” is systemic, despite many attempts to limit 

this denial of a fair trial right. Many files of decisions ordering precautionary measures (usually 

precautionary detention or house arrest) made by Italian Courts, with suspected peoples’ names and 
mugshots, are available online; photographs of handcuffed persons are taken and published online and 

in offline media, even if the law expressly prohibits it.  
 

Thus, there seems to be a clear violation of Art. 4 of the directive prescribing that “Member States 

shall take the necessary measures to ensure that, for as long as a suspect or an accused person has 
not been proved guilty according to law, public statements made by public authorities, and judicial 

decisions, other than those on guilt, do not refer to that person as being guilty”. Moreover, those 

statements can influence the judicial authority, with risks to the independence and impartiality of 
judges, in violation of Art. 6 of the European Convention on Human Rights. In addition, identification of 

defence attorneys with their clients’ causes is usual, and ends up in threats against lawyers.  
 

Italy is now finally implementing the directive. The Legislative Decree consists of six articles: only Arts. 

2, 3 and 4 amend Italian legislation in order to implement the directive. Specifically, Art. 2 introduces a 
prohibition for public authorities to present a suspected or accused person in criminal proceedings as 

"guilty" before a final conviction (paragraph 1). In case of breach of this violation, the 
suspect/defendant can ask those public authorities to rectify their declaration (para. 2): if the authority 

considers the request “well-founded”, they must rectify the declaration within 48 hours (para. 3). The 

correction must be done in the same way as the declaration or, if this is not possible, in a way that 
ensures the widest possible public dissemination of the correction (para. 5). The suspect/defendant can 

bring a specific appeal before the competent Court, in case of rejection of his/her request of correction, 
or if the correction has not been made in the prescribed way; however, Art. 2 states that the 

suspect/defendant can apply to the Court only for “an order to publish the rectification in the manner 

set out in paragraph 4” (para. 5).  
 

So, the suspect/defendant will not have any effective remedy in case of breach of the right not to be 

presented as “guilty” before definitive conviction by Italian public authorities: the only remedy is to ask 
for a correction from the same public authority as was guilty of the violation, and – in case of rejection 

– there is nothing else that can be done, since the judge can only order the public authority to publish 
the rectification, and not to undertake the rectification. Moreover, Art. 3 of the Legislative Decree 

amends Arts. 5 and 6 of Legislative Decree n. 106 of 20 February 2006, which governs the 

organisation of Italian public prosecutors’ offices. Specifically, according to the new law, a public 
prosecutor (and police officers, if delegated by the public prosecutor) can deal with press only by 

publishing press releases or, “in case of particular public relevance of the facts”, by holding press 
conferences. Moreover, a public prosecutor can spread news about a criminal proceeding only when it 

is “strictly necessary for the prosecution of investigations or for other important reasons of public 

interest”. Anyway, public prosecutors must always protect the right of the suspect/defendant not to be 
presented as “guilty” before a final conviction.  

 

Finally, investigations cannot be described in a way that violates the right of the suspect/defendant to 
be presumed innocent, contrary to how it is usually done in Italy for investigations with a strong media 

impact. 

https://www.gazzettaufficiale.it/eli/id/2021/11/29/21G00199/sg
https://www.gazzettaufficiale.it/eli/id/2021/11/29/21G00199/sg
https://www.gazzettaufficiale.it/eli/id/2006/03/20/006G0136/sg
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However, even in this case there is a lack of effective remedy: according to Art. 6 of Legislative Decree 
106/2006, the General Prosecutor must supervise respect of rules by public prosecutors, but the 

supervision is undertaken with information given by the same public prosecutor who is being 
supervised. So there is no external control of violations of the rights protected by the directive; 

moreover, the suspect/defendant cannot file an appeal in order to report a breach of rights, not having 

any power over the supervision by the General Prosecutor. Moreover, Art. 4 of the new Legislative 
Decree introduces article 115-bis of the Italian Criminal Procedural Code, which states that the 

suspect/defendant cannot be named as “guilty” in any judicial act other than the definitive conviction 

(except for “the acts made by Public Prosecutors in order to prove the guilt of the suspect/defendant”).  
 

However, once again, there is a lack of effective remedy in case of violation: the suspect/defendant 
can ask the judge to amend the act, and in case of rejection, can appeal that rejection to the same 

judge who made the original decision. So, in this case as well, there is no external control on the 

authority who violates the rights protected by the directive.  
 

Finally, the same Art. 4 amends Art. 474 of the Italian Criminal Procedural Code, now stating that the 
defendant can be hand-cuffed or locked up during the hearing only if the judge decides so with a 

specific decision (which is not necessary under the existing legal framework). And in all cases, the right 

of the defendant to communicate confidentially with his/her lawyer must be ensured, even “using 
appropriate technical tools, if available”.  

 

However, it is not clear which remedy a defendant can use in case of violation of the right to 
communicate with their lawyer confidentially. This problem recently showed up in Italy when, due to 

the COVID-19 pandemic, all hearings were held online when the defendant was in jail. During these 
online hearings, the defendant could not speak confidentially with his/her lawyer, since the defendant 

was always accompanied by a prison officer, and the technical equipment could not ensure 

confidentiality. 
 

https://www.gazzettaufficiale.it/eli/id/2006/03/20/006G0136/sg
https://www.gazzettaufficiale.it/eli/id/2006/03/20/006G0136/sg
https://www.brocardi.it/codice-di-procedura-penale/libro-settimo/titolo-ii/capo-i/art474.html
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Right to legal aid 
directive (EU) 2016/1919 
 
Directive 2016/1919/EU was implemented in Italy by Legislative Decree n. 24 of the 7 March 2019, 

respecting the deadline of 25 May, 2019 fixed by article 12 of the directive. 
 

The implementation law amends Italian legislation regarding legal aid (“Decree of the President of 

Republic n. 115 of 30 May 2002”), i.e. the right for people who cannot afford legal fees to be assisted 
by a lawyer in a civil, criminal or administrative proceedings, whose fees have to be paid by the state 

and assessed by a means test. In Italy, the right to legal aid is granted by the Constitution: Art. 24(3) 

of the Italian Constitution states that “The poor are entitled by law to proper means for action or 
defence in all Courts”. 

 
Specifically, Art. 1 of the Legislative Decree amends Art. 75 of the Decree of the President of Republic 

regarding the scope of the right to legal aid, adding to the list of people with the right to legal aid the 

person who is subject to an EAW issued by another Member State and has been arrested in Italy, and 
the person who is subject to an EAW issued by Italy, has been arrested in another Member State and 

has appointed a lawyer also in Italy, as granted by directive 2013/48/EU. 
  

Art. 2 of the Legislative Decree amends Art. 91 of the Decree of the President of Republic regarding 

cases in which legal aid is excluded in criminal proceedings. Specifically, due to the amendment, only a 
person who is convicted without right of further appeal for some tax offences will be excluded from 

legal aid in criminal proceedings, while – before implementation – even a person who was only 

suspected of such an offence was excluded from legal aid. So, from this point of view, there has been 
an increase of subjects with the right to legal aid in criminal proceedings. 

 
Art. 3 of the Legislative Decree amends Art. 76, stating that the income of a person who has been 

convicted without right of further appeal for some tax offences (the same offences as in Art. 91) is 

considered beyond the limits prescribed by law in order to obtain legal aid, unless proven otherwise (as 
established by the Italian Constitutional Court in 2010). Please note that, since according to Art. 91 the 

person who has been convicted for those fiscal offences is always excluded from legal aid in criminal 
proceedings, Art. 76 is going to be applied only in civil or administrative proceedings. 

 

However, the implementing Legislative Decree did not amend Italian law regarding one fundamental 
problem with legal aid: the length of time taken by judges to decide on the application for eligibility to 

legal aid, especially in criminal proceedings. According to the directive, the decision should be taken 
“without undue delay” (Art. 6) and, in criminal proceedings “at the latest before questioning by the 

police, by another law enforcement authority or by a judicial authority, or before the investigative or 

evidence-gathering acts referred to in point (c) of Article 2(1) [i.e.: identity parades, confrontations 
and reconstructions of the scene of a crime] are carried out” (Art. 6).  

 

Although according to Italian law (Art. 96 of the Decree of the President of Republic), the judge should 
decide on eligibility for legal aid “within ten days”, there is no sanction or remedy for delay by the 

judge in taking the decision, and so the timeline is systematically violated. 
 

Therefore, there is a clear violation of Art.8 of the directive, which allows for the right of an effective 

remedy in case of breach of the rights granted by the directive itself. 
  

Italy recently approved another law, Law n. 120 of 11 September 2020: Art. 37-bis states that the 
request of eligibility for legal aid can be filed only electronically. However, it is not clear how this 

amendment will help in ensuring that decisions about eligibility for legal aid are taken without undue 

delay, since the problem is not about when (or how) the judge receives the request, but about the 
length of time taken in order to decide on requests received.  

 

https://www.gazzettaufficiale.it/eli/id/2019/03/26/19G00031/sg
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:presidente.repubblica:decreto:2002-05-30;115!vig=
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:presidente.repubblica:decreto:2002-05-30;115!vig=
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:presidente.repubblica:decreto:2002-05-30;115!vig=
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:presidente.repubblica:decreto:2002-05-30;115!vig=
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:presidente.repubblica:decreto:2002-05-30;115!vig=
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2020-09-11;120
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Moreover, Italian law regarding legal aid seems not to comply with Art. 7 of the directive, which states 
that “Member States shall take necessary measures, including with regard to funding, to ensure that:  

 
(a) there is an effective legal aid system that is of an adequate quality; and  

 

(b) legal aid services are of a quality adequate to safeguard the fairness of the proceedings, with due 
respect for the independence of the legal profession”.  

 

In fact, the “adequate quality” of defence is not granted in legal aid since the legal fees are paid for 
amounts that are cut by law for legal aid lawyers specifically: according to Art. 106-bis of the Decree of 

the President of Republic, the amounts of legal fees prescribed by law are always reduced by one third. 
Moreover, travel costs are not covered and it takes years in order to receive the payment. 

 

https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:presidente.repubblica:decreto:2002-05-30;115!vig=
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:presidente.repubblica:decreto:2002-05-30;115!vig=


 

 

 

Poland  
 

 
 

Infosheets on the Application of 
EU Procedural Rights Directives 

 

Executive summary 
 

These infosheets are part of the CrimiLAW project and aim at facilitating the understanding of how the 

procedural rights directives on access to a lawyer, the presumption of innocence and legal aid are 
implemented at national level. 
 

None of the three EU directives in question has been properly and fully implemented in the Polish 
domestic legal system. Amendments to criminal procedural law, introduced in Poland in the last 

decade, brought many national solutions closer to the requirements set out in the minimum standards 
created at EU level in the field of criminal procedural safeguards. This also occurred in the area 

regulated by the three directives discussed in this study. 
 

At least some of solutions from those three directives made it possible to create new legal qualities in 

Poland, of added value to the Polish legal system, and bringing it closer to the EU pattern. However, 

there is still a lot to improve and develop to achieve the minimum standards level. It is not only about 
necessary and appropriate modifications in the sphere of domestic legal solutions, but also about 

changes to a very important dimension of law enforcement and judicial authorities’ practice, i.e. on 

how to interpret and apply national provisions which are already in force.  
 

It is also important to remind those who apply the law that they must accept direct application of 

provisions of the three EU directives in an area which is not properly regulated. Inadequacies in the 
transposition of the three directives have been remarked upon in the Polish doctrine on criminal 

procedural law, in opinions and analyses, and in official presentations of the Polish Ombudsman. 
However these views on the inadequacies are not shared by current political decision-makers.   
 

This infosheet has been prepared by Dr. Piotr Chrzczonowicz, Polish Attorney-at-Law. 
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Right of access to a lawyer  
Directive 2013/48/EU 
 
Although Directive 2013/48/EU has not been fully implemented in Poland, the view that this instrument 

has not been implemented at all seems unjustified. Many solutions in Polish law harmonise with certain 
requirements of the directive (they are inspired by the provisions of the directive), but in the area of the 

right of access to a lawyer there is still a lot to improve, in theory and in practice, in order to achieve the 

required minimum standard.   
 

Implementation of the directive had an impact on the provisions concerning the right to defence in two 

codes i.e. the Code of Criminal Proceedings of the 6 June 1997 (hereinafter CCP) as well as the Code on 
Proceedings on Petty Offences of the 24 August 2001 (hereinafter CPPO). Necessary amendments of 

these two codes brought important changes to the right of access to a lawyer. But current regulations  
do not fully overlap with the legal standard proposed by the directive.  

 

To illustrate this, a few remarks and observations are worth being made: 
 

⎯ The right to defence in the light of the Constitution of the Republic of Poland of the 2 of April 1997 
(see: Art. 42 section 2) and the judgments of both the Constitutional Tribunal and the Supreme 

Court is vested even in those who are not formal suspects or accused, but also in those who are 
potential suspects with very high probability that they become formal suspects. 
 

⎯ In the light of provisions of Polish procedural law, the right to defence (connected to the 

professional activity of a lawyer as a defender) is guaranteed for a suspect and for an accused 
person. A person who is not formally suspected though suspected in fact (his or her current role 

is a witness) could have a proxy who is a lawyer (see: Art. 87 para. 2 CCP). A participation of 
such a professional representative in criminal proceedings may be stopped by a proper decision 

of a public prosecutor or by a court (if these subjects individually consider that there is no need 

to protect the interests of the person mentioned above – see: Art. 87 para. 3 CCP). 
 

⎯ The right of access to lawyer is – according to Polish procedural provisions – a right of detainees 

(potentially suspected) and also – within the framework of the right to defence -  of suspects and 
accused persons. 
 

⎯ In Polish criminal proceedings, there is a lack of precise and exhaustive rules concerning the issue 

of admissibility of questioning a suspect without full access to a lawyer. Such rules – as exceptions 

– seem to be needed. Also, in this context, precise provisions on the issue of temporary 
derogations need to be prepared to satisfy the EU standard. 
 

⎯ Taking into account the circumstances in which temporary derogations are granted, they should 

be exceptional and dictated by the interest of the preparatory proceedings. ‘Particularly motivated 

situation’ may arise out of a suspicion that contacts between a suspect and his or her lawyer (or 
their correspondence) might be used for illegal purposes (to obstruct justice). ‘The interest of the 

preparatory proceedings’ means that the reservations are only available if they are necessary to 

reach the aims of preparatory proceedings (like detection and apprehension of other offenders or 
obtaining and securing the evidence in a criminal case). In the view of commentators on Polish 

criminal proceedings law, the principle of proportionality should be fully respected. It seems that 
- as a rule - practice in Poland keeps to the standard of exceptional circumstances as well as of 

the interest of the preparatory proceedings, but it is possible to observe some shortcomings and 

abuses. Temporary derogations (if they were provided by specific regulations on the grounds of 
the CCP) are granted in preparatory proceedings (therefore, at the pre-trial stage). 
 

⎯ The rules of the CPPO concerning the interrogation of a person during an investigation in the case 

of a petty offence (see Art. 54 para. 6) do not provide for the participation of a lawyer during 

interrogation. 
  

https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970890555/U/D19970555Lj.pdf
http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20011061148/U/D20011148Lj.pdf
http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20011061148/U/D20011148Lj.pdf
https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970780483/U/D19970483Lj.pdf
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⎯ Decisions concerning the application of derogations are not submitted to judicial review. However, 
decisions on derogations should be, as it seems, duly reasoned and attached to files of the 

proceedings (see: Art.s 73 para. 2 and para. 3, 245 para. 1 and 317 para. 2 CCP). Unfortunately, 

there is no common practical standard in criminal proceedings for giving reasons for the decisions. 
It is possible to observe the existence of motives for decisions which are general, brief and which 

‘repeat’ the premises indicated in the provisions themselves. Interpretation of Art. 46 para. 4 
CPPO leads to the belief that it is not necessary to give due reasons. This regulation does not 

indicate the time limitation of a derogation and even does not require ‘particular motivation’ of 

the derogation. This could contravene especially the condition of proportionality and necessity 
and, in consequence, the principle of the fairness of proceedings. 

 

⎯ A detainee shall have, on his or her demand, the possibility to contact - in an accessible form –a 

lawyer as well as to communicate (to talk) with that lawyer directly (see: Art. 46 para. 4 of the 

CPPO). A detention authority can impose a condition that its representative  will be present during 
this communication. Unfortunately, neither the mentioned regulation of the CPPO (nor any other 

one in the same code) introduces any reasons for such a condition. In the code, the Polish law-

maker has not indicated the time limits for such a condition. It means that, in practice, the 
presence of a representative of the authority during the conversation between a detainee and his 

or her defence lawyer is possible not only exceptionally, and this condition is not limited in time. 
 

⎯ According to the rule in Art. 217 para. 1 of the Criminal Enforcement Code of the 6 June, 1997 

(hereinafter CEC), a person in pre-trial detention has the opportunity of a visit from others (also 
from the person closest to him or her) by courtesy of the proper authority. According to Art. 217 

para. 1a CEC, a person in a pre-trial detention is entitled to have, at least, one visit from his or 
her closest person per month. In turn, Art. 217 para. 1b CEC states that refusal of consent to 

such a visit is exceptional, and is based on the reasoned fear that the visit (a form of 

communication) would be used in order illegally to obstruct the criminal proceedings, or to commit 
a crime (especially to abetting to a crime) 
 

⎯ The right to challenge a decision about refusal of consent to visit a person in a pre-trial detention 
by a person closest to him or her is guaranteed for a person in pre-trial detention and for the 

person closest to him or her who applies for the visit. Unfortunately, it is not expressly stated 
that the right to visit (to communicate) with a person closest to a person in a pre-trial detention 

(a relative) should be possible without undue delay. The visit from a relative is just one aspect of 

communication with such a third person and the other aspects are excluded through the silence 
of the provisions. 
 

⎯ There are no specific regulations in the CCP concerning the right of access to a lawyer for a 
requested person under a European Arrest Warrant if Poland is the issuing Member State. Proper 

regulation in this field is needed. 
 

⎯ In the CCP, there are no regulations determining the duty of the proper Polish authority under a 

European Arrest Warrant if Poland is the executing Member State so as to inform a detainee, 
immediately after deprivation of liberty, about his or her right to instruct a lawyer in the issuing 

Member State. 
 

Here are some particular recommendations in order to improve the current level of implementation of 

the directive in Poland (in the sphere of legal regulations as well as in practice): 

 

⎯ Consider changing current forms of the model letters of rights and obligations in order to ensure 

that their language will be clearer and more understandable for detainees or suspects. The model 
letter for a witness should include information on the possibility of appointing a representative (a 

lawyer) who could take part in the interrogation (pursuant to Art. 87 CCP). 
 

⎯ Procedural provisions should clearly indicate the possibility of access to a lawyer in relation to 

various procedural activities for persons who are potential suspects and are very probably going 
to become formal suspects. 

  

http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970900557/U/D19970557Lj.pdf
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⎯ Procedural rules should provide for the possibility to repeat the act of interrogation of a person in 
the presence of his or her lawyer if this act was carried out previously in violation of his or her 

right of access to a lawyer. 
 

⎯ In proceedings on petty offences, which are punishable by a custodial sentence, provisions should 

clearly indicate that a lawyer should be present when a person is interrogated by an authority 
during investigation proceedings. 

 

⎯ It is necessary to diagnose those situations in criminal procedure when regulations provide for 
the possibility of limiting rights contained in the directive. The existence of such exceptions must 

be subject to appropriate procedural guarantees resulting, inter alia, from Art. 3 sections 5 and 
6 and Art. 8 of the directive. Nowadays, the possible refusal of access to a lawyer does not take 

the form of a procedural decision that would be a subject to judicial review. 

 
⎯ Under Polish law, the right of detainees and those in pre-trial detention to confidential contact 

and communication with a lawyer can be restricted in proceedings, without any procedural 
guarantees, but the directive (Art. 4) does not provide for such limitations. This is an area 

requiring specific legal modifications. 

 
⎯ In practice, in many cases, the lack of access to a lawyer is a simple consequence of the way that 

the legal aid (ex officio) system functions in Poland. Sometimes, a public defender (also called 

here ex officio defence lawyer) is appointed after a few or a dozen days, especially in large cities 
(due to the number of cases in a specific court). Such situation seems to be unacceptable and 

not in line with the directive. It is also necessary to think about amending the wording of Art. 80 
CCP in order to create a wider scope of mandatory defence (this provision currently specifies that 

mandatory defence is available to a defendant in proceedings before the district court if he or she 

is charged with a felony). 
 

⎯ Polish procedural provisions do not regulate the procedure for waiving the right of access to a 
lawyer. Such a waiver usually takes the form of not requesting contact with a lawyer (it is a so-

called implied waiver of the right of access to a lawyer). The creation of procedures for limiting 

the right of access to a lawyer and for waiving this right may be necessary in order to ensure 
proper implementation of the obligation arising from Art. 12 of the directive, expressing the need 

to ensuring an effective remedy if there has been a breach of the right of access to a lawyer in 
these circumstances. 

 

⎯ Regardless of specific amendments to the law, it is necessary to introduce changes to the 
organisation of police stations, prosecutors’ offices and bar councils, which will increase the 

accessibility of lawyers in criminal proceedings and proceedings for petty offences (in particular, 

it is necessary to consider the organisational aspects of police stations and public prosecutors' 
offices to ensure that, without any obstacles, proper lists of lawyers acting ‘on call’, especially in 

accelerated criminal proceedings, can be easily accessed). 
 

⎯ In police stations and prosecutors’ offices, there should be conditions allowing detainees, possible 

suspects (suspects in fact) and suspects (formal suspects) to communicate with their lawyers 
without the presence of a third person, to ensure the requirement of confidentiality is achieved. 

Procedural law should include a rule to oblige the recording of interrogations conducted without 
the presence of a lawyer. 

 

Shortcomings and inadequacies in the proper implementation of the directive – not only in the legislative 
sphere (already signalled here), but especially in the sphere of practice – have been denounced through 

a complaint for breach of EU law lodged by the Helsinki Foundation for Human Rights with the European 

Commission in February 2020. It has been supplemented by new allegations in June 2020. The complaint 
concerns amendments to certain provisions of Polish criminal procedure - in connection with the COVID-

19 pandemic - which directly violate the standard of quality of the right of access to a lawyer arising 
from the directive (these allegations refer to certain amendments within Arts. 250 and 374 CCP). 

  

https://www.hfhr.pl/wp-content/uploads/2020/06/Skarga-do-KE-na-niewykonanie-dyrektywy-o-dostepie-do-adwokata_skan.pdf
https://www.hfhr.pl/wp-content/uploads/2020/06/Skarga-do-KE-na-niewykonanie-dyrektywy-o-dostepie-do-adwokata_skan.pdf
https://www.hfhr.pl/wp-content/uploads/2020/06/Pismo-uzupelniajace-skarge-do-KE_skan.pdf
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The implementation process concerning the directive has undoubtedly raised awareness of the 
importance of the right of access to a lawyer in situations of detention as well as at the earliest stage of 

criminal proceedings, especially in situations in which a pre-trial detention could be applied. This 
awareness is shared not only by those who may be and are involved in criminal proceedings as persons 

entitled to certain procedural safeguards, but also by lawyers themselves. It is to be hoped that, just as 

"a drop drills a rock", through modifications in criminal proceedings and in proceedings on petty offences 
connected with the implementation of the directive into the national legal order, the awareness of 

authorities responsible for conducting proceedings in these fields, regarding the need of modifying their 

practice towards meeting the standards of the directive, will also increase. This, in turn, requires 
clarification of various procedural provisions, possible introduction of new ones (e.g. obliging police 

officers to provide lists with contact details of lawyers to persons detained in police stations), training 
activities, changing of certain inappropriate and harmful habits in interpreting the law and performing 

official duties. The issue of amending procedural provisions in connection with the need to implement 

the directive is obviously not finished. It is an ongoing process. 
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Right to be presumed innocent 
Directive (EU) 2016/343 
 
From the perspective of the legal situation in Poland, which is shaped by the current legal regulations in 

the matter to which Directive 2016/343/EU refers, the solutions of this legal instrument appear, at times, 
quite innovative. 

 

The directive has so far not been the subject of a separate, comprehensive implementation process in 
Poland. The issue has simply been passed over in silence. In connection with the approaching deadline 

for the implementation of the minimum standards arising from the directive into the national legal order 

(which expired on the 1 April 2018), the Ombudsman of the Republic of Poland sent a message to the 
Minister of Justice, indicating the urgent need for necessary changes in Polish law in order to implement 

the directive. In response, the Ombudsman received a clear opinion of the Minister of Justice in the light 
of which the current criminal law regulations were considered sufficient for fulfillment of international 

obligations, and therefore no legislative work is planned.  

 
First, it must be emphasised that legal standards expressed in the content of the principle of presumption 

of innocence, arising from European law regualtions, inter alia from Directive 2016/343/EU, bind various 
players. In particular, they apply to prosecutors and judges. Second, it is worth presenting the current 

legal situation in Poland regarding relevant issues indicated in the directive: 

 
⎯ In Poland, the presumption of innocence is a constitutional principle developed by legislation. It 

is guaranteed in Art. 42(3) of the Polish Constitution of 2 April, 1997. This provision states that 

‘Everyone shall be presumed innocent of a charge until his guilt is determined by the final 
judgment of a court’. According to the case law of the Constitutional Tribunal, the presumption of 

innocence constitutes one of the fundamental and universally recognised principles of the rule of 
law. Further, the Constitutional Tribunal unequivocally indicated that this principle - as a 

constitutional norm that orders the upholding and monitoring of certain rules of proceedings - is 

addressed to everyone, and in particular its addressees are public authorities. 
 

⎯ The principle of the presumption of innocence should extend and does extend to the whole of 
society, and thus to all extrajudicial authorities, i.e. state and local government bodies, 

employers, the press, social organisations and even all individuals. So, everyone has a duty to 

refrain from taking adverse actions against suspects or accused persons before the guilt of such 
persons has been proven in the final judgment of a court. 

 
⎯ The constitutional principle mentioned is reiterated in Art. 5 para. 1 of the Code of Criminal 

Proceedings of the 6 June, 1997 (hereinafter CCP). This provision states that: ‘An accused shall 

be presumed innocent until his guilt has been proven and confirmed by a final judgment’. 
Furthermore, Art. 5 para. 2 CCP indicates that doubts that cannot be removed shall be resolved 

in favour of the accused. 

 
⎯ The principle of the presumption of innocence shapes the entire model of criminal proceedings 

whose task is, above all, to detect a perpetrator of a crime and to hold him or her criminally liable, 
as well as to shape the criminal proceedings in such a way that an innocent person will not bear 

liability (see Article 2 § 1 point 1 CCP). 

 
⎯ This principle is the only directive in Polish law which takes the form of a so-called absolute rule. 

In other words, the rule recognises no exceptions. Even if suspects and/or accused persons are 
held in pre-trial detention, they may not be deprived of the presumption of innocence. They must 

still not be called guilty, their right of access to a lawyer and to a defence must be guaranteed 

and safeguarded, and the burden of proving their innocence cannot be shifted to them. 
 

⎯ In the day-to-day practice of prosecutor's offices and courts, there are public statements made 

by prosecutors or judges concerning the perpetration of a crime and, in fact, guilt of a person, 
many times of a categorical nature. They appear at those stages of criminal proceedings to which 

the principle of presumption of innocence extends (and should extend). Such statements, 
including words which may be verified in future in court and may be effectively challenged, cannot 

be regarded as admissible. 

https://bip.brpo.gov.pl/sites/default/files/%2FWyst%C4%85pienie%20do%20Ministra%20Sprawiedliwo%C5%9Bci%20w%20sprawie%20wdro%C5%BCenia%20dyrektywy%20niewinno%C5%9Bciowej.pdf
https://bip.brpo.gov.pl/sites/default/files/%2FWyst%C4%85pienie%20do%20Ministra%20Sprawiedliwo%C5%9Bci%20w%20sprawie%20wdro%C5%BCenia%20dyrektywy%20niewinno%C5%9Bciowej.pdf
https://bip.brpo.gov.pl/pl/content/nie-bedzie-zmian-polskiego-prawa-w-zwiazku-z-tzw-dyrektywa-niewinnosciowa-resort-sprawiedliwosci-odpowiedzial-RPO
https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970780483/U/D19970483Lj.pdf
https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970890555/U/D19970555Lj.pdf
https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970890555/U/D19970555Lj.pdf
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⎯ According to the case law of Polish courts, including the Supreme Court, the burden of proof 
should relate only to findings unfavourable to accused persons, because they enjoy the 

presumption of innocence (Art. 5 para. 1 CCP), and doubts which cannot be eliminated are 
resolved in their favour (Art. 5 para. 2 CCP). In view of these principles, an acquittal is required 

both if the accused has been proved innocent and  – which probably seems to be the more 

common situation – he or she has not been proved guilty of the criminal act of which he or she 
was charged. In the latter case, therefore, it is sufficient that accused persons’ statements 

denying the charges are substantiated. However, a decision to acquit must also be rendered in a 

situation where circumstances indicated by an accused person are not plausible but also fail to 
prove guilt. It should be emphasised that the legal value of acquittals for different reasons is the 

same, because Polish criminal procedural law does not provide for so-called intermediate 
judgments, i.e. judgments that leave a person in a state of continuous suspicion (absolutio ab 

instantia). The presumption of innocence does not require a proof. But rebutting the presumption 

requires evidence. 
 

⎯ Comparing the content of the presumption of innocence in the CCP (according to the currently 
accepted formula) with the minimum standard of the directive, there is no compatibility. The legal 

standard resulting from the directive is not achieved. In Poland, the principle of removing doubts 

in favour of an accused (in dubio pro reo), which stems from the principle of presumption of 
innocence, applies if, despite the evidentiary proceedings, circumstances remain unexplained and 

cannot be clarified (there are doubts which cannot be removed through evidence and proper 

application of the principle of free evaluation of evidence). Existing doubts should be resolved in 
favour of an accused, even resulting in an acquittal. The directive does not refer to ‘irremovable 

doubts’ but ‘any doubt’. In addition, in Polish criminal proceedings the issue of doubt is limited 
only to doubts arising in court proceedings. The directive does not limit them to this stage of 

criminal proceedings - they are extended also to preparatory proceedings. The directive also 

refers to the evaluation of evidence (‘any doubts concerning a guilt’), and not only to facts 
revealed by evidence. According to the directive, ‘Member States shall ensure that suspects and 

accused persons are presumed innocent until proved guilty according to law’. Consequently, any 
evidence contrary to the law cannot be taken into account by the court. This also applies to the 

so-called ‘fruits of the poisoned tree’, i.e. evidence obtained illegally (e.g. as a result of illegally 

used wiretapping or other means of surveillance). Polish procedural law currently allows for the 
admission of such evidence (see: Art. 168a CCP). 

 
⎯ The directive applies to persons who are suspects or accused persons. All the provisions regarding 

the suspect under the directive are intended to apply also to persons who could become suspects 

(there is a high probability that such persons become formal suspects), in other words to persons 
before they are criminally charged. Although these people do not make statements of the same 

nature as statements made by suspects or accused (i.e. explanations), self-incriminating 

statements made by them and placed on the record of their interrogation or in other procedural 
documents may have a negative impact on their subsequent procedural situation. Therefore, it is 

important that such people should have an express guarantee of effective access to a lawyer and 
the right to defence. Admittedly, in the light of Art. 87 para. 2 CCP, it seems that they could have 

lawyers as their proxies, but this type of right is subject to the rationing provided for in Art. 87 

para. 3 CCP (the court or, in preparatory proceedings, the public prosecutor may refuse to allow 
a proxy to participate in the proceedings if the bodies mentioned determine that the defence of 

interests of people who are non-parties to the proceedings does not require such participation). 
Enabling effective access to a lawyer by means of an appropriate amendment of the law for those 

who may turn into suspects in a given criminal proceeding would be a step towards decreasing 

the risk that such people make self-incriminating statements. It should also be mentioned that 
the Polish Criminal Code of 6 June, 1997 (hereinafter CC) defines the offence of giving false 

statements by those who do it fearing criminal liability affecting them or their closest persons. 

This offence is punishable by deprivation of liberty from 3 months to 5 years (see: Art. 233 para. 
1a CC). It seems that the scope of criminal liability here violates the directive's requirements 

aimed at strengthening the procedural guarantees and safeguards provided also for those who 
may - with a high probability - become suspects, but at the moment of criminal proceedings are 

witnesses. 

 
  

https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970880553/U/D19970553Lj.pdf
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⎯ If there are indications at the stage of interrogation as a witness that someone could be a 
participant in criminal activity, that person may exercise their right to refuse to make statements 

or avoid answering a question (see Arts. 182 and 183 CCP). Before interrogation as a witness, 
the interrogating authority is obliged to instruct the witness about his or her rights and obligations 

(see: Art. 300 para. 3 CCP). However, this guarantee mechanism seems to be too weak to be 

considered as meeting the requirements of the directive. There should be an addition that if those 
who are interrogated as a witness do not know that they have the right to refuse to make 

statements (which, in practice, could occur if they were not instructed about their rights), they 

would not be subject to punishment under Art. 233 para. 3 CC. 
 

⎯ In Poland, the EU standard ensuring the right to be present at the trial and the right to a new 
trial in the absence of entitled persons at the trial is embodied in the existing legal regulations. 

Polish provisions of the CCP define the right of an accused to participate in the trial (see: Art. 374 

para. 1 CCP). This right also extends to participation in a trial held remotely, i.e. with the use of 
technical devices that allow participation in such a trial with simultaneous direct transmission of 

images and sounds. Court proceedings concluded with a final decision (a final judgment) may be 
resumed at the request of the accused submitted in due time, in which they found out about a 

decision which concerns them. This is possible if a case was heard in the absence of the accused 

who was not properly informed about the date of the trial, and for those who prove that they 
were unaware of the date and possibility of rendering a court decision in their absence (see: Art. 

540b para. 1 CCP). This provision is not applied only exceptionally, in a very few strictly specified 

situations, like – for instance – if there was a substituted service (see: Art. 540b para. 1 CCP). 
However, the exceptional derogation from application of this provision does not violate the 

minimum standard of the directive. 
 

The issue of amending procedural law in Poland in the context of implementation of the directive - to 

strengthen certain aspects of the presumption of innocence - is obviously not over. However, at present, 
there is no clear initiative in this field. There are no draft amendments of domestic law that could lead 

to the desired changes ‘in the spirit’ of the directive. Legislative activity in order to make the directive's 
requirements a reality – in areas where they have not yet been fulfilled – would obviously be an added 

value for Polish procedural law. Infringement proceedings (under Art. 258 of the Treaty on the 

Functioning of the European Union), initiated on the 18th of February, 2021, have been opened against 
Poland in relation to implementation of the directive. 

 

  

https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?r_dossier=&noncom=0&decision_date_from=&decision_date_to=&active_only=1&EM=PL&title=&submit=Search&lang_code=pl
https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?r_dossier=&noncom=0&decision_date_from=&decision_date_to=&active_only=1&EM=PL&title=&submit=Search&lang_code=pl
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Right to legal aid 
Directive (EU) 2016/1919 
 
Directive 2016/1919/EU regulates the important issue of ex officio legal assistance, including ex officio 

defence. Legal aid means the financing of the legal assistance of a lawyer by an EU Member State. Such 
a solution complements and enables the exercise of the right of access to a lawyer. The creation of a 

proper mechanism is required to guarantee that the right of access to a lawyer will be exercised 

effectively by a person who does not have a defence lawyer and/or lawyer’s assistance of choice. 
 

It should be observed that although in general the issue of legal assistance in Poland, granted and 

provided ex officio (so-called legal aid), refers to the requirements of the directive, there has not yet 
been a satisfactory implementation of the standards in the Directive. Unfortunately, various deficiencies 

in the implementation of Directive 2013/48/EU on the right of access to a lawyer ‘reflect’ on the 
correctness and quality of the implementation of Directive 2016/1919/EU. 

 

Current legal and practical issues in Poland on the right of access to a lawyer have already been analysed 
earlier. However, it is worth noting the following: 

 
⎯ In the light of the Polish Constitution of 2 April, 1997 - Art. 42 section 2 - 'Anyone against whom 

criminal proceedings have been brought shall have the right to defence at all stages of such 

proceedings. He or she may, in particular, choose a lawyer or avail himself or herself - in 
accordance with principles specified by a statute - of a lawyer appointed by the court (acting ex 

officio)’. So, this general provision constitutes a rule of access to a lawyer ex officio in accordance 

with principles specified by a statute. The Constitution identifies, as a legitimate subject, anyone 
against whom criminal proceedings are conducted. Such wording means that it is undoubtedly 

applied to suspects (formal suspects) and accused persons. In accordance with international 
standards concerning the protection of human rights, to which references can be found in 

judgments of the Polish Constitutional Tribunal and Supreme Court, the right to defence also 

extends to a person who is not only formally suspected but is suspected in fact. Therefore, a 
proper interpretation of the term ‘person against whom criminal proceedings are pending’, 

contained in the Constitution, should not be limited only to formal suspects and accused persons, 
but also to those who are suspects in fact, i.e. who have not yet been formally charged, but the 

probability of such charges is high. This category of people appears in both Directive 2013/48/EU 

and Directive 2016/1919/EU and such people are beneficiaries of rights which are safeguarded 
and guaranteed by these directives. 

 
⎯ ‘Suspects in fact’ are not indicated expressis verbis in Polish law as beneficiaries of certain rights 

outlined in criminal procedural law. 

 
⎯ Being a suspect in fact in criminal proceedings entails a number of different legal consequences. 

Such a person is under a number of obligations in the criminal procedural law, which seriously 

limit the rights and freedoms of an individual. First, Art. 74 para. 3a of the Code of Criminal 
Proceedings of the 6 June, 1997 (hereinafter CCP) states that those who are suspects in fact are 

obliged, inter alia, to undergo external examination of their body or other examinations not 
affecting the integrity of the body. Moreover, they are obliged to allow their fingerprints and photo 

to be taken, as well as presenting themselves to others for identification. A suspect in fact is also 

obliged to undergo examinations combined with bodily procedures (with exception of surgical 
procedures) if they are carried out by a duly authorised health-care professionals (e.g. taking 

blood, hair or secretions from the body). Suspects in fact are also obliged to allow a police officer 
to take a swab from their buccal mucous membrane, if necessary and if there is no reason to fear 

that this could endanger the health of the suspect in fact or other persons. 

 
⎯ A suspect in fact who refuses to comply with these obligations may be detained and forcibly 

brought before a police officer and subjected to physical force or technical means of restraint, to 

the extent necessary to carry out the activities mentioned. If the suspect in fact consents, 
technical measures may be taken to control their involuntary bodily reactions. Control and 

recording of telephone calls is also allowed for this category of people. 
  

https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970780483/U/D19970483Lj.pdf
https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970890555/U/D19970555Lj.pdf
https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970890555/U/D19970555Lj.pdf
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⎯ A detained suspect in fact has the right to complain about the detention, and moreover, as a 
detained person, may request contact with a lawyer (see: Art. 245 para. 1 CCP). There is no 

regulation expressly granting the right to a defence lawyer and, consequently, there is also no 
provision that would allow such a person to have such assistance ex officio (i.e. to have legal aid). 

In the light of Art. 87 para. 2 CCP, it seems that those who could become formally suspected 

could appoint lawyers as their representatives (proxies - not defence lawyers), but this type of 
right is subject to the rationing provided for in Art. 87 para. 3 CCP. 

 

⎯ Numerous provisions in Polish criminal procedure which refer to accused persons also apply to 
‘suspects’ (i.e. persons who are formally suspected). However, they do not apply to those who, 

although they are suspects in fact, do not have such a formal status. Article 71 para. 3 CCP 
provides that if the CCP uses the term ‘an accused’ in a general sense, the relevant provisions 

also apply to ‘a suspect’. 

 
The legal context presented above paints a picture of the current standard of national procedural 

regulations concerning the right to legal aid: 
 

⎯ Pursuant to Art. 78 para. 1 CCP, accused (and accordingly suspects), who do not have a defence 

lawyer of choice, may request such a lawyer, if they duly demonstrate that they are not in a 
position to bear the costs of defence without losses to subsistence of themselves and their family. 

Reasons for refusing a public defender (ex officio lawyer) appointment cannot include that an 

accused had free legal assistance or free civil advice, which are regulated in a separate Act of 
Parliament. The general criterion for appointing a defence lawyer acting ex officio (a public 

defender) is the specific financial situation of the person who applies, and more precisely the 
assessment of that situation made by a court. This solution applies, accordingly, when the accused 

demands the appointment of a public defender in order to carry out a particular procedural act 

(see: Art. 78 para. 1a CCP). The appointment of a public defender may be withdrawn. Such a 
situation occurs when it turns out that the circumstances of the basis on which a public defender 

was appointed do not exist. The decision regarding withdrawal of appointment of a defence lawyer 
may be appealed to another equivalent panel of the same court (see: Article 78 para. 2 CCP). 

 

⎯ An ex officio defence lawyer is appointed by a judge – i.e. by the president of a court - or by a 
court official (referendary) in a court competent to hear the case (see: Art. 81 para. 1 CCP). Such 

a  lawyer is appointed from a list of lawyers (see: Art. 81a para. 1 CCP). Pursuant to Art. 81a 
para. 2 CCP, a request for appointment of a public defender should be considered ‘without delay’. 

The provision therefore obliges a court, the court president or a court official to examine a 

submitted request as soon as possible, if there are no objectively justifiable impediments to make 
a decision without undue delay. However in practice in Poland, ‘undue delay’ (‘promptness’) may 

mean the passage of several days or even weeks. This may be caused by the need to complete 

formal deficiencies concerning documents proving the requesting person’s financial situation, 
which is important in the context of granting legal aid. In the meantime, however, a person - as 

a suspect - may be subject to various procedural steps, including those which will subsequently 
complicate an effective defence (e.g. interrogation). The existing national law and practice may 

here violate the minimum standard set out under the directive. Domestic law does not foresee an 

obligation to consider the request for the appointment of a public defender before interrogation 
or any other evidence-gathering. 

 
⎯ Poland does not have a system of so-called ad hoc financial assistance ensured by the state. 

There is no developed and established institutional financial assistance to covering costs of ex 

officio lawyers providing assistance to suspects or accused persons while their requests for 
assistance of just such lawyers are being adjudicated in connection with their financial situation 

which itself may influence a relevant decision by the court. A legal aid mechanism while formal 

or factual obstacles have not yet resulted in a decision concerning a request submitted pursuant 
to Art. 78 para. 1 CCP, would be a solution to meet the requirements of the directive 
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⎯ A separate legal act - the Ordinance of the Minister of Justice of the 28th of September, 2020 - 
regulates the way an accused is provided with the assistance of a public defender (including the 

way of drawing up the list of lawyers providing legal assistance ex officio and the way to appoint 
a public defender), as well as the way to submit a request to court for appointing a public 

defender, and the detailed procedure for adjudicating such a request. Lists of lawyers are 

submitted by the relevant  bar councils to the president of the district court, regional court and 
appellate court covering the council’s territory. 

⎯ In separate regulations, the Minister of Justice determines rates for costs of legal aid paid for by 
the State Treasury. These are the Ordinance of the Minister of Justice of the 3 October, 2016, for 

an ex officio ‘adwokat’ and the Ordinance of the Minister of Justice of the 3 October, 2016 for an 
ex officio ‘radca prawny’. The rates for costs in criminal matters and petty offences are low and 

have not been changed for years (they generally have not been modified since 2002). Legal 

professionals are of the view that these rates are inadequate. If ex officio legal assistance is not 
properly paid by the state, it may lead to lower quality work and less of lawyers' involvement in 

the cases of clients represented ex officio. In Poland one can come across the stereotype of a 
‘good lawyer’, who is a lawyer of choice, and a ‘bad lawyer’, who is an ex officio lawyer. 

⎯ In the binding model form of the Letter on Rights and Obligations of a suspect in criminal 
proceedings (stipulated by the Ordinance of the Minister of Justice of 14 September, 2020), which 

is used by criminal proceedings authorities, we find wording suggesting that the right to request 

an ex officio defence lawyer is not available for preparatory proceedings. The ordinance states 
that such a request may be submitted within 7 days from the date of service of the copy of the 

indictment (see: Art. 338b para. 1 and para. 2 CCP). The ordinance also indicates that a request 
for appointment of a public defender after the first date of a trial or hearing should be submitted 

within a time limit so that its consideration does not cause a change of date for the next trial or 

hearing (see: Art. 338b para. 3 CCP). In these circumstances, it must be assumed that the way 
in which suspects are instructed about their rights clearly violates the standard of the directive. 

It is highly probable that the current wording may cause difficulties in proper understanding of 
the content and scope of the suspect’s right to be assisted by a public defender. 

⎯ There is also the lack of solutions concerning the right to a 'dual defence' (‘dual representation’) 
in cases related to the European Arrest Warrant (EAW), where legal aid in the issuing state is at 

stake. There is no statutory basis that would allow the subject of an EAW procedure to request 
and obtain legal aid when Poland is the issuing state,  which certainly doesn’t meet the standard 

of the directive (see: Art. 5 section 2). 

⎯ Polish procedural law identifies situations when a suspect or an accused person must have a 

defence lawyer (i.e. where defence in criminal proceedings is obligatory and a defence lawyer is 

appointed ex officio). Certain categories of persons are entitled to have obligatory legal aid: a 
person under 18 years of age, a person who is deaf, dumb or blind, a person regarding whom 

there appear reasonable doubts concerning their mental capacity and mental health or ability to 
participate in criminal proceedings or to conduct a defence in an independent and reasonable 

manner. A suspect and an accused must also have a defence lawyer if the court deems it 

necessary due to other circumstances hindering the defence (see: Art. 79 para. 1 and para. 2 
CCP). In addition, a suspect or an accused must have a defence lawyer in criminal proceedings 

before a district court if charged with a felony (see: Art. 80 CCP). 

⎯ The appointment of a public defender at the stage of appointing the defence lawyer is free of 

charge. If an accused is convicted of an offence and charged in a final judgment with the costs of 
the proceedings, the accused will have to reimburse the costs of legal aid. Expenses paid by the 

State Treasury on account of services of a defence lawyer (see: Art. 618 para. 1 point 11 CCP) 

are a component of proceedings costs which shall be borne exclusively by the party on whose 
behalf legal aid was rendered. These costs, if there is an adjudication of proceedings costs against 

a convicted person in favour of the State Treasury, are borne individually and exclusively by a 
convicted person who was a beneficiary of legal aid. 

https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20200001681/O/D20201681.pdf
http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20160001714/O/D20161714.pdf
http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20160001715/O/D20161715.pdf
https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20200001618/O/D20201618.pdf
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The lack of satisfactory legal solutions in Polish law which could be recognised as implementing the 
standards of the directive (but also other legal instruments, including Directive 2013/48/EU), has become 

a matter of interest in Poland for the Ombudsman. The Ombudsman, in his statement dated 14 July, 
2021, wrote directly to the European Commissioner Didier Reynders, informing him of inadequacies 

concerning the implementation in Poland of certain directives, including those indicated above. The 

Ombudsman pointed out the shortcomings of the current national legal system resulting in the conclusion 
that it does not comply with EU requirements. He indicated that he was forced to write to Commissioner 

Reynders, since he was unable to take any further binding internal legal action, in particular due to the 

fact that in Poland there is no longer an independent Constitutional Tribunal which can rule on any 
incompatibilities of national legislation with binding EU law. The Ombudsman stressed that he undertook 

this action for the benefit of all Polish citizens and residents. He made an official request for the 
Commissioner to consider using the European Commission's powers to ensure the compatibility of Polish 

national legislation with the provisions of the directives, including Directive 2016/1919/EU. 

https://bip.brpo.gov.pl/pl/content/niewykonanie-waznych-dyrektyw-ue-skarga-rpo-do-komisji-europejskiej
https://bip.brpo.gov.pl/pl/content/niewykonanie-waznych-dyrektyw-ue-skarga-rpo-do-komisji-europejskiej
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Infosheets on the Application of 

EU Procedural Rights Directives 
 

Executive summary 
 
This infosheet is part of the CrimiLAW project and aims to facilitate the understanding of how the 

procedural rights directives on access to a lawyer, the presumption of innocence and legal aid are 
implemented at national level in Spain. 

 

By way of introduction, Spanish criminal proceedings are, broadly speaking, divided into two phases: 
the investigatory and the trial phase. Although the trial phase has, mutatis mutandis, the same 

characteristics and features as in any other European country, the investigatory phase is different from 

the majority of them, because Spain retains, with a few exceptions, the model of an investigating 
judge, who governs and directs the inquiry. The public prosecutor is just a party who interacts in the 

proceedings, but is not in charge of the investigation. 
 

Respect for procedural safeguards in Spanish criminal proceedings is high. There is an old Criminal 

Procedural Act from 1882, amended many times, and inspired by liberal ideology, which encompasses 
a wide range of guarantees that have been increased through legislative reforms and by the 1978 

Constitution and adherence to international instruments on human rights, such as the International 

Covenant on Civil and Political Rights and the European Convention of Human Rights. 
 

Of course, there is room for improvement in procedural safeguards issues in Spain and there are 

certain shortcomings that should be resolved. The three directives which are the subject of this 
infosheet have helped the Spanish system to improve and fix some of these shortcomings, despite the 

fact that only the directive on the right to access to a lawyer has been formally implemented through 
legislative reform in 2015. 

 

This infosheet has been prepared by Dr. Salvador Guerrero Palomares, Spanish Lawyer. 
 

https://www.mjusticia.gob.es/es/AreaTematica/DocumentacionPublicaciones/Documents/Criminal%20Procedure%20Act%202016.pdf
https://www.mjusticia.gob.es/es/AreaTematica/DocumentacionPublicaciones/Documents/Criminal%20Procedure%20Act%202016.pdf
https://www.boe.es/biblioteca_juridica/codigos/codigo.php?id=158_Constitucion_Espanola_________________The_Spanish_Constitution_&modo=2
https://www.boe.es/biblioteca_juridica/codigos/codigo.php?id=158_Constitucion_Espanola_________________The_Spanish_Constitution_&modo=2
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
https://www.echr.coe.int/documents/convention_eng.pdf
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Right of access to a lawyer  
Directive 2013/48/EU 
 
Directive 2013/48/EU was implemented in the Spanish procedural system by the Organic Act 13/2015, 

5th October, which amended the Criminal Procedural Act (CPA), Royal Act 14 september 1882, in order 
to strengthen procedural guarantees.  

 

The implementation improved the legal regime of the right of access to a lawyer, which is inextricably 
linked to the right of defence and the right to equality of arms – in other words, the right to a fair trial - 

as the Spanish Constitutional Court has stated in many rulings, for instance Ruling nº 5/2020, which 

states that the right to a defence is based on the need to ensure full equality of arms and the effective 
enforcement of the right to state the case for the defence, avoiding any risk of imbalance in the 

procedural position of the parties. This is a right that is recognised for the benefit of the defendant him- 
or herself, and is also a structural requirement of a criminal trial to guarantee its correct outcome 

 

The improvements that the implementation of the directive has brought to Spanish criminal proceedings 
are the following: 

 
(a) to establish a clearer and more effective recognition of the rights of the suspect and accused in 

the scope of criminal proceedings, by means of codifying certain rights that were already 

applicable according to the case law of the Supreme and Constitutional Courts. This improvement 
in the right of defence cannot be fully understood without taking into account the implementation 

of Directive 2010/64/EU, on the right to interpretation and translation and 2012/13/EU, on the 

right to information, both implemented by Organic Act 5/2015, 27th April. 
 

According to the reform introduced to implement the directive which is the subject of this infosheet, Art. 
118(1) CPA sets out that the suspect and accused may exercise the right to a defence from the moment 

that they are notified of their condition as suspect or accused, whether they have been arrested or have 

been subject to another precautionary measure or if their prosecution has been agreed, for which 
purpose, without undue delay, they will be instructed of the following rights:  

 
(i) the right to be informed about the acts ascribed to them and any relevant change in the 

subject of the investigation and the grounds on which the accusation was based - this 

information will be given with a sufficient amount of detail to enable effective exercise of 
the right to a defence; 

 
(ii) the right to examine the proceedings sufficiently in advance to safeguard the right to a 

defence and, at any event, prior to their statement being taken; 

 
(iii) the right to act in the criminal proceedings to exercise their right to a defence in accordance 

with the provisions of the law; 

 
(iv) the right to appoint a lawyer freely, without prejudice to the provisions of paragraph 1 a) 

of Art. 527 CPA; 
 

(v) the right to request free legal aid, the procedure for doing so and the conditions to obtain 

it; 
 

(vi) the right to translation and interpretation, free of charge, in accordance with the provisions 
of Arts. 123 and 127 CPA;  

 

(vii) the right to remain silent and not make a statement if they do not wish to do so and not 
to answer some or any of the questions put to them; and 

 

(viii) the right not to make a statement against themselves and not to confess guilt.  
 

Also, the article states that the information referred to shall be provided in understandable, simple 
language. 

  

https://www.mjusticia.gob.es/es/AreaTematica/DocumentacionPublicaciones/Documents/Criminal%20Procedure%20Act%202016.pdf
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2020-2250
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2015-4605
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For this purpose, the information will be adapted to the age of the recipient, their degree of maturity, 
disability and any other personal circumstance which may give rise to a modification to the capacity to 

understand the scope of the information being provided to them. 
 

(b) to set out specifically the timeframe for the exercise of the right of defence: from the attribution 

of the investigated punishable act until the very termination of the judgment (Art. 118.2 CPA). 
  

(c) to envisage the confidentiality of communication between the lawyer and the suspect or accused 

or detainee (Art. 118.4 CPA), with the only exception being that there are objective grounds for 
believing that the lawyer is participating in the crime alongside his or her client. The confidentiality 

of lawyer-client communication was already acknowledged by the Supreme Court in its ruling 
79/2012, 9th February. 

 

(d) to set out new rights for the arrested person, namely:  
 

(i) the right to communicate by phone or videoconference with the lawyer of their choice if the 
geographic distance makes in-person assistance impossible (Art. 520.2.c) CPA);  

 

(ii) the right to communicate privately with their lawyer even before police questioning (Art. 118.2 
CPA) - this solves an issue that arises many times in police stations when the lawyer seeks to 

interview their client before questioning;  

 
(iii) the right to communicate by telephone with a third party of their choice (Art. 520.2.f) CPA), 

and 
 

(iv) the right to communicate and be visited by consular authorities, in the case of foreign 

detainees or prisoners (Art. 520.2.g) CPA). 
 

(e) to introduce the same aforementioned rights for those detained within the scope of a crime 
committed at sea (Art. 520 ter CPA). 

 

(f) to clarify the circumstances in which the judge may render the detainee incommunicado (Art. 527 
CPA). 

 
Currently, the right to legal assistance in the Spanish system includes the following rights: 

  

(a) Right to a defence (Arts. 17.3 and 24.2 of the Spanish Constitution (SC). It cannot be waived. If 
the investigated or accused person does not appoint a lawyer, one shall be appointed ex officio 

(Arts. 118.3, 520.5, 767, 784.1 CPA). Exception: crime against traffic safety (but only at the time 

of arrest – Art. 520.8);  
 

(b) Free choice of lawyer, except in the cases listed in Art. 527 CPA (detainee incommunicado);  
 

(c) The assistance of an ex officio lawyer (art. 119 SC, and Directive 2016/1919, of October 26, 

relating to free legal assistance for suspects and accused in criminal proceedings);  
 

(d) The right to a confidential interview with a lawyer both before and after a statement (Art. 520.6.d 
CPA) - the conversations between lawyer and client are confidential (Art. 118.4 and SCR 79/2012, 

of 9 February);  

 
(e) The right to submit a defence (articles 6.3.c) European Convention on Human Rights (ECHR) and 

14.3.d) International Covenant on civil and political rights (ICCPR) in two situations:  

 
(i) in the absence of lawyer, only if procedural law allows it - in our system in proceedings to 

try certain minor crimes;  
 

(ii) in the presence of a lawyer – in other words, the right to the last word (Constitutional 

Court Ruling (CCR) 35/2021).  
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Right to be presumed innocent 
Directive (EU) 2016/343 
 
Directive 2016/343 has not been implemented in our system. 

 
There is no official explanation, but it is assumed that our law-makers consider that the presumption of 

innocence is already established in our system. This is true, but with some nuances. 

 
The essential content of the presumption of innocence is fully recognised. The presumption of innocence 

is a fundamental right set out in Art. 24.2 of the Spanish Constitution, which has been defined by the 

Constitutional Court (CCR 18/2021, FJ 5) as one of the cardinal principles of contemporary criminal law 
(CCR 138/1992, FJ 1), considering it perhaps the main constitutional manifestation of the special need 

to protect a person against an unjustified State sanction (CCR 141/2006, FJ 3). As a treatment rule, the 
presumption of innocence prevents someone from being treated as guilty who has not been declared so 

after a previous fair trial (CCR 153/2009, FJ 5). And, as a trial rule, it appears as the right of the accused 

not to be convicted unless guilt has been established beyond any reasonable doubt (CCR 78/2013, FJ 
2), with the burden of proof on the prosecution to prove all the elements of the charge (Art. 6.1 Directive 

2016/343; CCR 105/1988, FJ 3). Our system recognises that the burden of the proof is on the prosecution 
(CCR 181/2020, FJ 2) and that the suspect or accused has the right not to incriminate themselves (Art. 

118.1.g CPA, CCR 21/2021, FJ 4). 

 
However, there are certain elements contained in the directive which are not currently recognised in 

Spanish law: 

 
(a) The extra-procedural dimension of the presumption of innocence, set out in Arts. 4 and 5 of the 

directive. Essentially, those articles mean that the presumption of innocence must be respected 
also outside the proceedings in the sense that, at least, public authorities cannot treat a person 

as guilty until a guilty judgment has been delivered. Thanks to the directive, Constitutional Court 

case law now takes this aspect of the right into account (CCR 106/2021, FJ 8, 8.3), but 
implementation of the directive is absolutely necessary. 

 
(b) The in dubio pro reo principle is not recognised in Spanish case law as a part of the presumption 

of innocence, and therefore does not possess the nature of a fundamental right. Following case 

law from the Supreme and Constitutional Courts - from the ruling 44/1989, FJ 2- presumption of 
innocence and in dubio pro reo are different rights. The in dubio pro reo principle operates only 

at the time of sentencing as a merely subjective criterion for interpreting the applicable evidence 
when, even though there is substantiated evidence of the charge, doubt remains in the mind of 

the judge. According to this way of handling it, the presumption of innocence - expressly referred 

to in Art. 24.2 of the Spanish Constitution '78 - enjoys constitutional protection, acquired as a 
subjective right by the defendant both in the extraordinary appeal of cassation and in amparo, 

while the in dubio pro reo does not (CCR 16/2000, FJ 4). 

 
However, Art. 6.2 of the directive sets out the in dubio pro reo principle as one of the attributes of the 

presumption of innocence, and so the implementation of the directive should trigger a re-examination of 
the doctrine within Spain’s highest courts. 

 

(c) The impossibility of using the right to remain silent against the suspect or accused, along with 
the right not to testify against oneself, as Art. 7.5 of the directive establishes. In Spain, the 

Constitutional and Supreme Courts’ case law declares that the right to remain silent and not to 
testify against oneself comprise the following aspects (CCR 181/2020, FJ 2):  

 

(i) that the suspect can freely exercise their right not to testify, that is, that they are not 
obliged to do so, including the prohibition of any form of violence, intimidation, coercion, 

suggestion or deception to obtain the testimony of the suspect or accused; and 

 
  

https://www.boe.es/diario_boe/txt.php?id=BOE-A-2021-4493
http://hj.tribunalconstitucional.es/es-ES/Resolucion/Show/2025
https://www.boe.es/diario_boe/txt.php?id=BOE-T-2006-10178
https://www.boe.es/buscar/doc.php?id=BOE-A-2009-12516
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2013-4898
http://hj.tribunalconstitucional.es/de-DE/Resolucion/Show/1046
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2021-1113
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2021-4496
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2021-10019
http://hj.tribunalconstitucional.es/HJ/es-ES/Resolucion/Show/SENTENCIA/1989/44
https://boe.es/diario_boe/txt.php?id=BOE-T-2000-4197
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2021-1113
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(ii) that no harm is derived from that conduct. The refusal to testify cannot be considered as 
an acknowledgment of guilt or of involvement in the facts, which would constitute a 

contravention of the right to the presumption of innocence derived from a reversal of the 
rules on the burden of proof which, in any case, belongs to the prosecution. 

 

This last question is, however, controversial. Since ECtHR Murray v. UK, 1996 (approved by 7 judges 
against 5), silence can operate against the accused if two circumstances arise:  

 

(i) that the evidence is evaluated by a judge, and not by a jury; and  
 

(ii) that there is prima facie proof of what happened, which requires an explanation that the 
accused should be able to give. It is the so-called "explanation test" which has been 

assumed by the Spanish Supreme Court and Constitutional Court (CCR 155/2002; SCR 

658/2018, 4th December). This jurisprudence must nevertheless be reviewed, in our 
opinion, as a result of the literal wording of Art. 7.5 of Directive 2016/343. 

 
  

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57980%22]}
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Right to legal aid 
Directive (EU) 2016/1919 
 
The purpose of this Directive is to ensure the effectiveness of the right of access to a lawyer as provided 

for under Directive 2013/48/EU, by making available the assistance of a lawyer funded by the Member 
State for suspects and accused persons in criminal proceedings and for requested persons who are the 

subject of European arrest warrant proceedings pursuant to Council Framework Decision 2002/584/JHA 

(requested persons).  
 

This directive has not yet been implemented in Spain. The reason is the same as regarding the directive 

on presumption of inocence: Spanish law makers assume that Spain already complies with the minimum 
standards that the directive establishes. 

  
That assumption is correct. Indeed, Spanish regulation goes beyond the directive (for instance, 

recognising the need for legal aid in any criminal proceedings, even for minor traffic offences; granting 

the right not only to suspects and accused but also to some victims; and granting legal aid even prior to 
an evaluation of means).  

 
The full coverage of legal aid in Spanish systems is due to its constitutional codification (Art. 119 SC): 

“Justice shall remain free when thus provided by law, and shall in any case be so in respect of those who 

have insufficient means to litigate”. This right is developed in Act nº 1/1996, 10 January, on legal aid, 
and in Regulation nº 141/2021, 9th March. 

 

The beneciaries of legal aid are (Art. 2 Act 1/1996): 
  

(a) Spanish citizens, nationals of other Member States of the European Union and foreigners who are 
in Spain; 

 

(b) The Management Entities and Common Services of Social Security; 
 

(c) The following legal persons:  
 

(i) public utility associations, provided for in Art. 32 of Organic Law 1/2002, of March 22, 

regulating the Right of Association; and  
 

(ii) foundations registered in the relevant public registry. 
 

The material requirement to access the legal aid system is a lack of sufficient assets or resources to 

litigate. The definition of when it is considered that there is a lack of assets or resources are established 
in Act 1/1996 (art. 3): 

 

(i) victims of gender violence, terrorism and human trafficking in those proceedings that are 
linked to, derive from or are a consequence of their status as victims, as well as minors and 

people with disabilities (art. 2.g Act 1/1996);  
 

(ii) those who, due to an accident, can prove permanent consequences that totally prevent them 

from carrying out the tasks of their usual work or professional occupation and require the help 
of other people to carry out the most essential activities of daily life, when the object of the 

dispute is the claim for compensation for personal and moral damages suffered (Art. 2.h) Act 
1/1996); and 

 

(iii) associations whose purpose is to promote and defend the rights of victims of terrorism, 
indicated in Law 29/2011, of September 22, on the recognition and comprehensive protection 

of victims of terrorism (Art. 2.i) Act 1/1996). 

 
  

https://www.boe.es/buscar/act.php?id=BOE-A-1996-750
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The content of the right comprises the following (Art. 6 Act 1/1996): 

(a) free advice and guidance prior to the proceedings for those who intend to claim judicial protection
of their rights and interests, as well as information on the possibility of resorting to mediation or

other extrajudicial means of conflict resolution, in cases not expressly prohibited by law, when

they aim to avoid procedural conflict or analyse the viability of the claim;

(b) access to a lawyer for the detainee, prisoner or defendant who has not appointed one, in any

police procedure that is not a consequence of a criminal proceeding in progress or in their first
appearance before a judicial body, or when this is carried out by means of judicial assistance and

the detainee, prisoner or accused has not appointed a lawyer in the place where judicial assistance
is provided. This legal assistance shall also apply to the person requested and detained as a result

of a European arrest warrant who has not appointed a lawyer. It will not be necessary for the

detainee, prisoner or defendant to prove in advance their lack of resources, without prejudice to
the fact that if the right to free legal assistance is not recognised later, they must pay the lawyer

the fees accrued for their intervention;

(c) free defence and representation by a lawyer and procurador in judicial proceedings when the

intervention of these professionals is legally mandatory or when, not being so, any of the following
circumstances arise:

(i) their intervention is expressly required by the court or tribunal by means of a reasoned
order to guarantee the equality of the parties in the proceedings; or

(ii) in the case of minor crimes, the person against whom the criminal proceedings are directed

has claimed the right to be assisted by a lawyer, which is agreed by the court or tribunal,

in consideration of the category of the offence in question and the personal circumstances
of the applicant in relation to legal assistance.

(d) free insertion of announcements or edicts, in the course of the proceedings, which must be

published in official newspapers;

(e) exemption from the payment of legal fees, as well as the payment of deposits necessary for filing

appeals;

(f) free expert assistance in the proceedings by technical personnel assigned to relevant authorities,

or, failing that, by officials, agencies or technical services dependent on public administrations;

(g) obtaining free copies, evidence, instruments and notarial acts, in the terms provided in Art. 130

of the Notarial Regulations;

(h) reduction by 80% of the fees that arise from the granting of public deeds and for obtaining copies
and notarial evidence not contemplated in the previous number, when they are directly related

to the proceedings and are required by the judicial body in the course of the same, or serve to

substantiate the claim of the beneficiary of legal aid;

(i) reduction by 80% of the fees that arise from obtaining notes, certifications, annotations, entries
and registrations in the Property and Mercantile Registries, when they are directly related to the

proceedings and are required by the judicial body in the course of the same, or serve to

substantiate the claim of the beneficiary of legal aid.

https://www.cgpe.es/que-es-un-procurador/
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